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ARGUED AND DETERMI'NED 
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Courts of COMMON PLEAS, 


EXCHEQUER-CH AMBER, 


Trinity Term, 

In the Fiftieth Year of tlie Reign of George III. 


i8xo. 


•CoLLiNsoN and Others v, Larkins. 

^ i 'HIS was an atStion upon the cafe, brought by the 
Plaintiff, who was the owner of a veffel called the 
Sufamiah, againfl: the Defendant, who was the owner of 
an Eafl indiamah called thd I,nrkim. The declaration 
charged that while the Plaintiff and Defendant were na¬ 
vigating their refpe£live veffels on the high feas, the 
Defendant, by his fervants, took fo little and fuch bad 
care of his fhip, in the direction and management 
thereof, that the fame, by and through the carelefTnefs, 
mifdire£tion, and mifmanagement of the Defendant, 
by his fervants, ran foul of and injured the Plain¬ 
tiff's ihip, whereby fhe was obliged to abandon 
her voyage, and make for the nearejl port to refit. 
Upon the trial of this caufe at Guildhall, at the fittings 
after laft Enfier term, before Man^eld C. J., it was 
VoL. III. B proved 


June %%, 

If a veffel is 
damaged by an¬ 
other running 
foul of it, and 
the jury find a 
verdiA for the 
Plaintiff, the 
Court will'not 
fend the cafe to 
a new trial be- 
caufe there may 
be feme ground 
to believe that the 
Plaintiff was ne¬ 
gligent in navi¬ 
gating bis veffel, 
as well as the 
Defendant. 
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1810. 

COLLINSON 

V. 

Larkins. 


proved that the Plaintiff’s veflel was one of a nvimerous 
fleet, (ailing under convoy of the Afrm/ry* frigate; that 
they had general failing orders that no veflel was to go 

C r ^ 

before the Mercury a beam j that on the 31ft of Ja- 
uuary^ the fleet- tlien being in the chops of the iuhannely 
about fix ill the evening, ^(the weather being hajiy, 'the 
wind frcfii, and the moon new,) the Mercury made a 
fignal for all the vefiels of the convoy to pafs within hail, 
and fliortcned fail in order to give them time to come up ; 
that each vclTel as it fucceffi'^ely came up, in order to 
avoid fliooting a-head of the Mercury^ contrary to the 
general orders, was obliged to practife fome manoeuvre 
to enable lfL'r4o lie by until'the reft of the fleet ftiould 
have come within hail, and unti> the Mercury fhould 
^gain proceed on her epurfe; that for this purpofe 
the Sufannah firft bore away for half an hour, and after¬ 
wards lay-to : that the Defendant's veil'd, which was of 
greater burthen, having on that evening joined the 
convoy, was proceeding to head the fleet, in confequence, 
as the Defendants alleged, of an order ilTued by the 
captain of the Mercury; and that after it was dark, 
while the Snfiwtiuh was lying-to, directly athwart the 
courfc of the LarUnsy witli her head nearly to the wdnd, 
and all his fails aback, and confequently not in a condi¬ 
tion to be put into inftant motion to avoid any approach¬ 
ing danger j the Larkiusy which was then failiiTg at the 
rate of 7 or 8 knots an hoidt, with her larboard bow. 
ftruck tlie Sufatiuah about the midfliips, and did her con- 
fiderablc damage. * WitnefTesf who were on board the 
Sufannahy ftated that they could difeern the Larkins at 
the diftance of nearly half a mile to the windward ; 
that they, at that time, had a Angle candle in a lanthora 
on their own forecaftle, and that they faw a light near 
the poop of the Larkinsy but no other lights: that 
when they faw her coming down on them, the whole 
^rew of the Sufannah hailed her as loudly as poflible, 

■ !! 
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at which timej if the crew of the Larhns had been at- 
tendiflg to the (hip's courfe, they could ^afily have 
pafTcd either a-ltead or a>(lern of the Sufannah i but that 
the crew of the Larkins did not perceive their (Ignals. 
It was proved, however, that the Larkins, had three 
men on the look-out during that time *, but the dark- 
nefs of the night, and hazinefs, prevented their fee¬ 
ing the Sufannah; and the wind prevented their 
hearing the voices of her crew, until before the 
collihon, when a failor on board the Larkins exclaimed 
that there was a (hip clofe under her bows. The crew 
of the Larkins immediately did every thing that they 
could to divert her courfic, but the diflance between the 
(hips at this time not exceeding 200 yards, they could 
not fo change her courfe as to keep her altogether clear 
of the Sufannah, but their efforts diminiflied the injury, 
by caufing the Larkins to come down obliquely, inilead 
of dirc6lly on her. It appeared that two days after the 
accident, the captain of tlie Larkins, who was an of¬ 
ficer of great experience, did receive orders from th^ 
captain of the Mercury to lead the fleet. 

Shepherd Serjt., for the Flaintifl*, upon thefefa£is con¬ 
tended that the crew of the Larkins had been inattentive 
to their duty, and that their negligence was the caufe of 
the accident. Remarks w'er^ alfo made on the date of 
the orders for the Larkins to*take the lead. Lens Serjt., 
for tlie Defendant, on the other hand, relied on the cir- 
cumflance of his having been*a£ling in {^urfuance to or- 
. ders of a fuperior authority in (liaping his courfe as he 
had done ; that the Plaintiff had been guilty of negligence 
in not difplaying lights in a (Ignal lanthorn, and in lying-t-o 
in the midfl of a numerous convoy, a fituation in which 
he ought not to have difabled himfelf from efcaping 
fuch accidents as may unavoidably occur in a croudetl 
fleet} much lefs ought he to have placed his veflel ex- 
R(ily athwart their courfe. The jury, however, found 

5 % aver* 


1816. 


COLLtHSOM 


V. 

Larxims. 



CASES IN TRINITY TERM 


a verdi^i for the Plaintiff, fubjefl to a Aference as to 
the amount of the damage fuflained. 

• Lens now moved to fet afide the verdift, ami to have 
a new trial. The utmoft that was contended aWrial for 
die Plaintiffs, he faid, was, that the captain of the S«- 
fannah was not highly blamcable in lying-to ; but it is 
neceffary' that there (hould have been fome pofitive mif- 
feafance ob the part of the Defendant to entitle the 
Plaintiff to recover in this aflioa. He mentioned the 
BuUery. Fifhert cafe of Buller v. Fijher^ B. R. 1798., which was an ac- 
•o. A. 1798. tioii brought againft the Defendants, owners of the 
brig Atlasf for not delivering goods entrufted to them to 
‘ be carried on freight on board tliat veflcl, wherein a 
fpccial v^rdidi was found, that whilft the fliip was pro¬ 
ceeding on her voyage, the fhip and goods were funk iu 
the fea, and wholly loft to the Plaintiffs, which finking 
and lofs was occafioned by the Atlas and a certain other 
fhip called th' Patriot running foul of each other upon 
the high feas, no blame being imputable to either of 
the faid fhips* companies. The caufc, by the diredlion 
of the Court of King’s Bench, then went down to an¬ 
other trial, in order to have it fpecially found whether 
the lofs were occafioned by a peril of the fea or not. 
The Plaintiffs praying the jfireftion of the Chief Juftice, 
Lord Kenyon^ whether, in Ihw, thefe fadls amounted to 
a peril of the fea ; and his Lordfhip declaring his inten¬ 
tion to leave it to*the jury a$ a*'queftion of fadf, whether 
thefe circumftances were a peril of the fea or not, the 
Plaintiff fubmitted to be nonfuited, and the cafe was 
never ultimately determined, and it is cited only for the 
fake of the general dodlrine, that there muft be fome- 
thing blaraeable on the fide of the Defendant, in order 
to enable the Plaintiff to recover. But even if the De¬ 
fendant were blameable here, yet if thete were blame 
in b^th parties, and the misfeafante of botli concurs to 

produce 


iSio. 


Cox. UN SQM 

” tl- 

LaaKiKs. 
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proddce mifchief, then it follows as a confequence 
of law that the* one can recover no damages’againft the 
other, and there ought to be a new trial upon that 
ground, becaufe the a^Iion cannot be fuftitined. 


Mansfield C. J. I ihould have no obje^Iion to this 
caufe being tried again, if I thought any new light 
could be thrown upon it} <ind had I been on the jury I 
fliould have made fuch allowances for the*darknefs of 
the night, that I fhould have found for the Defendant, 
attributing the caufe to mere, accident, and a durk foggy 
night. There was fonje contradiftion between the wit- 
nciTes as to the dillance at which the (hips firft difeo. 

• 

vered each other and hailed. It was attempted to infi- 
nuate that the Defendants tried to delude the €’laintifFs 
by concealing the name of their (hip ; but this indnil- 
ation was afterwards completely 4one away. Two raaf- 
ters of the Trinity Houfe, who were prefent during the 
trial, thought tliat the Sufannah did wrong in lying-to ; 
but they thought that the Larkins did not do quite right 
in going feven knots an hour in the middle of a convoy, 
in a thick foggy night} becaufe her going fo fail might 
be the very reafon why her crew could not prevent the 
accident; if (he had been gping flower they might have 
been able to wear (hip in tyne. They therefore thought 
both parties were in fome meafure blameable. 


• • • 

Heath J. Interefi reipublica^ ut Jit jinis litiutn* 


Lawrence J. In this cafe it is evident, from the 
opinion of the gentlemen of the Trinity Houfe^ that the 
captain of the Larkins was afting very imprudently in 
running at this rate through the fleet; and we do not 
know but that.the Sufannah might have bad very good 
reafons for lying-tb. 

• “Rule refund. 
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June zs- 


Webb v, Brooke. 


The Plaintiff 
and Defendant 
being taken pri- 
foners In 
gal, jointly foH- 
cited and obtain' 
cd the liberation 
of tbefflielTesand 
the ranfom of the 
Defendant’s (hip, 
contrary to45G.3. 
e. 72. to e(le<ft 
which the Plain¬ 
tiff lent monry to 
the Defendant, 
who afterwards 
gave him a bill 
for the amount. 
Held that the 
Plaintiff could 
not recover on 
♦he bill. 


^HIS was an aftion upon a bill of exchange for 3000 
dollarsi payable to the Defendant’s order, by whom 
it was drawn upon Parfons, and indorfed to the Plaintiff, 
and which Parfons had refufed to accept. This caufe 
was tried at Guildhall^ at the fittings after laft Hilary 
term, before Matisfield C. J., upon the admiflions of tho 
parties, which were in fubftance, that in April 1809, 
Marfhal Soulti Duke of Dalmatioy entered Oportoy and 
made prifoners of all the refident Englijhy among whom 
were the Plaintiff, a merchant, and the Defendant, maf- 
ter of die Ihip Little Maryy together with his veflbl. 
A petition was prefented to Soulty in which the peti¬ 
tioners on behalf of themfelvcs and their unfortunate 
countrymen, being few in number, and thofe few always 
employed in the merchant fervice, and not carrying arms 
againft the Emperor of France or his allies, folicited their 
liberty ; ftating, that they had one veffel there in ballaft| 
which would be fufficient to take them all to their coun¬ 


try. And that they could not doubt but that on their 
return to their country, the. Englifi government would 
reftore an equal number of pfifoners of the fame rank to 
France. An inftrument was alfo drawn up between 
Soult and tlie othef parties tl^rpto, which fet forth that 
the Ettgiyii captains, prifoners of war, and whofe fhips 
and cargoes were at that moment in tlie river Douroy 
confifeated by the laws of war, having been informed 
that the intention of his Grace the Duke of Dalmatia, 
govesnor-general of Portugaly was to render the com¬ 
merce of Portugal as free, and on the fame footing, as 
it had been before his entry with the French army, had 
offered to his Gracc^the Duke to re-purchafe their fhips 
€ai£:oes on the following terms: All the ftips, on 
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an average, 3000 dollars each •, the pipe of wine at 106 1810. 

dollars; and the quintal of corn at 2 dollar/ and a half j 
and the bale of cotton at 60 dollars ; with tlie condition v« 

that his Grace would permit that Captain Crwii', of the Brooke. 


'Mary^ might return himfclf to England^ without 
delay, with his crew and paftengcrs, for the purpofe of 
negotiating with the company at/./jj</’s, the owners of 
the fliips and cargoes, or any other fpeculatoi ?, to remit, 
in Spat2ijh dollars, the ncccHary funds for tlfe payment for 
all En^iyjj as well *as other prizes that might anfwer 
their intereft ; and that tha EngUfb captains who Hiould 
remain in Portugal qjiglit continue in charge of their 
own rcfpe£live vcflels until an aiifwer fiiould be returned 
from England. Aird his Grace the Duke promifed to 
the Defendant, or to any one elfe concerned in this 
tranfa£l:ion, permifTion to return to Oportoy or any other 
port in Portugal in his pofleflTion, with cargoes of boots* 
(hoes, provifions, and other (lores, for their own bene¬ 
fit ; and to trade w'ith the army as well as with the in¬ 
habitants of Portugal. And the Defendant and' the reft 
of the paflTengers thereby obliged thomfelves to be re- 
fponfible, that the fame number of prifoners as them- 
felves, with the crew, Urould be conveyed to France in 
exchange. Both thefe' instruments were figned, as well 
by the Plaintiff and Defendant, as by fcveral other i?r;- 
tijb fubje£ls. In order to carry into effe£l the arrange¬ 
ment contemplated by the two inftruments above ftated^ 
the Plaintiff lent to the Defendant the fuiA of 3006 
Spanijh dollars, being 15,000 Franciy for which the re¬ 
ceipt hereinaftef mentioned was given. The Plaintiff 
accompanied the Defendant to the French conimiflioners 
of prices at Oportoy for the purpofe of paying tJie price 
agreed on for the Little Mdrjy but were referred by that 
board tO the-i'V^-wcA paymafter of the forces. Accord¬ 
ingly, the Defendant, With the knowledge of the Plain¬ 
tiff, but without his attendance, proceeded to Fit Carcely 

^4 the 
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the French paymaftcr, and paid him the* faid fmp of 
3000 dollars^ and took of him a receipt^ whereby 
the underiigfted paymafter provifional of the army of 
Portugal, acknowledged to have received of Mr. Brooke, 
an Englijh captain, confotmably to the letter of the pre- 
lident of the commiffion of prizes, the fum of fifteen 
thoufand Francs for the ranfom which he had made of his 
fliip named the Little Mary, taken in the river of Douro, 
whereof that^ould be his acquittance. (Signed) De 
Carcel. The Little Mary was in confcquence liberated, 
and failed, under the command of the Defendant, with 
the Plainti^ on board, to w&om the Defendant, on the 
homeward paflagc gave, as fecUnty for the money he 
had lent, the bill upon which this adlion was brought ; 
which bill ^ ^was duly prefcnted for acceptance, and re- 
fufed and due notice of the diflionor was given to the 
Defendant. The defence fet up was, that the money 
was lent for an illegal purpofe, the ranfom of the 
Little Mary* Upon thefe fa£ls the jury found a ver- 
dift for the Plaintiff j the Chief Juftice referving the 
point of law. 

Shepherd Serjt., in Eajler term, having accordingly 
obtained a rule nifi to fet afide the verdict and enter a non- 
fuit, on the authority of Clugas*v. Penaluna, 4 T. R. 466* 
and Sullivan v. Greaves, i Mar^. tnfur. 49. ; though he 
admitted the latter cafe foraewhat militated with Tennant 
V. Elliot, I Bof. es* Pull. 3. • • 

Bejl, Vaughan, and Onjiow, Serjts. on a fubfequent 
day in this term (hewed caufe. The fuppofed illegality 
of this contra£^ muft be proved either by fome exprefs 
legiflative prohibition, or by the authority of decided 
cafes, or by fome known principle of law. The ftat. 
45 3 f 72* (which repeals the former ftatute rela¬ 
tive to thf? fame fubje^, 43 3, c, i(5o.) re«ena£^s ia 

the 
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the 4 ^th fedion, that it fliall not be lawful for any of his 
majefty’s fubje^s to ranfom, or to enter iftto any con¬ 
tract or agreement for ranfoming, any (hip or vefTel be¬ 
longing to any of his majefty’s fubjeCts^ or any mer¬ 
chandize or goods on board the fame, which (hall b^ 
^aptured by the fubjeCts of any (late at war with his 
majedy, or by any perfons committing hodilities againd 
his majedy’s fubjeCts, unjefs in the cafe of extreme ne. 
ceffity, to be allowed by the Court of Adiftiralty. And 
by the 17th feCtion,* all contracts and agreements which 
(hall be entered into, and jill bills, notes, aod other fe- 
curities, which (hall ^e given by any perfon or pcrfong 
for ranfom of any (hip or veflel, or of any merchandize 
or goods on board the fame, contrary to that aCt, (hall be 
abfolutely null and void in law, and of no e(FeCt what¬ 
ever. And by the eighteenth feClion, if any perfon (hall, 
contrary to that aCt, ranfom, or enter into any contraCt 
or agreement for ranfoming, any fuch (liip or veflel, or 
any merchandize or goods on board the fame, every per¬ 
fon fo o(Fending (hall, for every fuch oflTence, forfeit the 
{um of 500/. They contended that although this datute 
renders the contraCI for the ranfoming illegal, and all 
Securities for it void, yet it does not avoid any except 
the principal contrad, but acceflhry and auxiliary con- 
traCls may neverthelefs ]je good, notwithdanding that 
aCb. It is quite clear that this bill of exchange was not 
the contrad of ranfom \tfqlf, nor is jt an agreement for 
the ranfom, which are the only contrads vacated by the 
datute. If the Cpurt hold that it is, they mud alfo hold 
that the Plaintiff has fubjeded himfelf by this bill of ex* 
change to the penalty of 500/. given by the i8th fedion^ 
which would be mondrous. The datute 16 C^r. 2. r.y'. 
y. 3. vacates all fecurities given, and all agreements for 
die payment of money exceeding 100/. won at play, but 
the Courts never held that contrads for the repayment 
of money lent for pmpofps eff pby were thereby reiv 
dered illegal} and even after another datute y 
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c,i^.f.i, had been enafled for the exprefs purpofe of de* 
daring void fill fecurities given for the repa^ent of money 
knowingly lent to game with, the Court, in Barjeau v. 
Walmjlcyi 2 &r. 1249. held, that it did not vacate the 
contrad of lending at thfi time and place of play for the 
purpofe of gamhig. "Alcinhrook v. Hall, 2 Wilf. 309. («) 
The PlaintilF, upon requeft, paid for the Defendant a fum 
exceeding 10/., which the latter had loft in a bet on a 
Iiorfe-race, aiid was allowed to recover it. 4 Burr. 2069. 
Faihuy v. Reynous and Richardfon {b). The Plaintiff paid 
money for ^iii'erences upon a /lock-jobbing contra£t, con¬ 
trary to the ftat. 7 G. 2. c. 8. A^moiety of the money 
was paid for the ufc of Richardfon, who was partner in 
the contrad, and the Defendants had both given bond 
for the se-payment. Upon demurrer. Lord Mans~ 
field Q.h was clear that thefc fads being pleaded were 
no defence to an adion oii the bond, and the three other 
Judges concurred that it was a good bond. {^Lawrence J. 
obferved that the diftindion there taken between malum 


in fe and malum prohibitum had been very often doubted.3 
Petrie, Executor of Ktvble,v. Hannay, 3 T. 418. ^hc 
Plaintiffs had paid a bill of exchange drawn by the tef- 
tator, in favor of Portis, a ftockbroker, on the Defend¬ 
ant, and accepted by him, but dilhonored when due; 


and they now declared for money paid for the Defend¬ 
ant’s ufe: the defence was, tliat as part of the fum 


claimed, the bill was given to reimburfe Portis for fo 
much money paid Sy him to divers perfons for the dif¬ 


ferences of fome ftock-jobbing tranfadions, in which the 
teftator, and the Defendant, and another, had been part¬ 


ners, and had experienced a lofs. The Court, with the 


exception of Ld. Kenyon C. J., held that the Plaintiff was 


(<>') See Clayton v. Dilly, b^t it appears in 3 IT. R. 419. 
' JBfich. term xSir,p^. vol.4> note, that upon examining the 
* (I) Bttrrona entitles this eafe, record, that other was found ta 

Patknej t. Reymts andauotbert be Rkbardjbn, 

« 


entitled 
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tsnfltled to recover j and he had judgment accordingly* 

In this cafe‘the authority oi Fatckney \m Reynous was 
confirmed ; and Grofe J. particularly obferved, that the 
a£l:ion was not founded on a ^romife arifing by implica¬ 
tion of law out of the illegal tranfa£l;ion, but on an cx- 
prefs one made fubfequent, and which the Defendant 
was under no neceffity of making (<7). Here was an cx- 
prefs fubfequent promife. [^Mansfield C. L Suppofe 
the Plaintiff, inftead of lending the money*to the Defend¬ 
ant, had, with his own hand, paid it to De Carcel ; would 
an exprefs fubfequent promife to repay avaih him ?] k 
would have made n© difference t Forth paid the differ¬ 
ences for KeeblCi yet he recovered againft Keeble, Sup¬ 
pofe another had lent money to the Plaintiff in order that 
he might lend it to the Defendant for this ranfom : would 
that contrafl have been void ? Where is the illegality 
,to flop ? Steers v. Lcjhleyy 6 7 *. R. 61., where it was 
held a good defence to a bill of exchange, accepted by 
the Defendant, that it was originally created to pay the 
very differences on a Hock-jobbing contrail, is not a cafe 
adverfe to the Plaintiff; for there the drawer, w’ho was 
particeps ertminis with the Defendant, could not transfer 
to his indorfee any more valid title to the contents of the 
bill than he himfelf had 5 efpecially as the indorfee had 
notice of the whole trasifa^ipn: and Lord Kenyon there 
admitted the authority of Faikney v. ReymuS) and Petrie 
v. Hannay, Here tlje JPlaintiff dpes that which Lord 
Kenyon there exprefsly fays might be done according to 
the authority of thofe cafes. Havelock v. Rockivoodi 8 T» 
jR. 208. does not govern this cafe. There it was held 
that the Plaintiff could not recover from the underwriter* 
for the lofs of a ihip, which fhip, though it had been 
captured, the Plaintiff then had fafe in his own poffef^ 
fion, having re-purchafed it under an illegal condemni*’ 
tion^ which ineffe^l was a ranfom, an illegal payments ' 
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(a) See ^Arnes v. Medley^ antCj % voL 184. 
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which the Court could not permit him to charge on <the 
underwriter,»as money paid for his ufe, when it was 
made without his confent, and the total lofs was at an end 
by the re-poiTe^lion of the fliip (a). In Waymell v. Reed, 
$E. i2.599., the Plaintiff was party to the original 
illegal fmuggling tranfadlion : it was not like this, a dif- 
tinCt auxiliary contra£V. The Plaintiff had nothing to 
do with the application of this money, though he knew 
of the purpofoto which it was to be applied. \Heath J, 
He perfonally went to the commiflioners of prizes to fee 
IP the due application of it, for the purpofe of ranfom.] 
The Court cannot decide againft the Plaintiff’s claim 
without going the full length of faying that no money 
le’nt can be recovered back, if the lender previoufly knew 
that it wai to be applied to any prohibited purpofe . 
which is contrary to Alcinbrooh v. Hall^ and to Miichel 
V. Cockburne, 2 H. Bl. where ByreQ.J. exprefsly 
fays that the cafes of Petrie v. Haunayy and Faiktfey v. 
Reynous were one flep fliort of the illegal tranfaiSlion, 
l^Lanvrence J. Eyre C. J. did not there fay he meant 
to confirm thofe cafes, but that Mitchel v. Cockburne did 
not come within the exception, even if they could be 
fupported, which he evidently doubted, as did Lord 
Eldon C. J. in Auhert v. Mazcy p, Bof, ^ Pull. 372. i and 
Lord Loxighbm-ough Ch., in Expose Mather^ 3 VeJ. 373. » 
and Lord Kenyon^ in Steers v, Lajhley^ only fays, being 
prefied with thofe cafes which he doubted, ** if the circum- 
fiances were fo and fo, thofe cafes might be applicable, but 
here they are not.” Suppofi you hire a horfe, and tell the 
owner it is for the purpofe of robbing on the highway, can 
he recover for the ufe of it ? In 1 Bof» 340., Lloyd Jobiu- 
fon^ it was held no anfwer to an a^ion for waffling a 
woman’s clothes, that £he was known to ufe them for 
fi;eq\ienting public places for purpofes of profiitutiori. 
Put the againfi ranfoming was paffed for purpofes of 

{a) See Parfons v. Seotti ante, vol* %• p* 3(^3. 


public 



IN THE Fiftieth Year of GEORGE III. 

public policy»to induce our failors tb defend veflels to the 
laft^ but there is nothing immoral in ranfoming: it is not 
like the cafe df a horfe lent lo rob on the ^ghway. 

Shepherd^ who was prepared to fupport his rule, was 
Hopped by the Court. 



Webb 


V. 

Brooke. 


Mansfifxh C. J. Certainly there is a manifeft dif- 
tin£l:ion between the cafes of Faikmy v. ReynouSf and 
Petrie v. Hannayy and the other cafes, iif which a man 
having a debt of honor borrows money to pay it, and 
between thofe cafes where the Plaintiff pnevioufly acife' 
vances the money fo% effectuating an illegal tranfa6Iion, 
or caufing it to be done. I did not before know that the 
firft clafs of cafes had been fhaken: but they arc very 
different from this cafe. For here I know not how to 
diftinguifh the Plaintiff from the Defendant: the per- 
fons being all in the fame fituation, are all equally to be 
benefited by this tranfaCfion j all equally felicitous to 
procure it; (for they were all to come home by the 
Little Mary ;) and it is agreed that the Plaintiff is to ad¬ 
vance this money. The Plaintiff and Defendant go to¬ 
gether to the French commilfioners of prizes, who refer 
them to the paymafter; the Defendant goes alone 
thither, and trufting to* the honor of his owner, and 
hoping that the owner cyuld recover it, as he attempted, 
againft the underwriters, pays this money. How does 
this differ from a partner|hip in a fpiuggling tranfaClion, 
where one advances more than his fhare of the money ? 
And how can we diftinguifh the Plaintiff and Defendant ? 
Tlie Plaintiff is as much the ranfomer as the Defendants 
and the Defendant as the Plaintiff; and it would be An¬ 
gular, where two are equally interefted in wifhmg*and 
effeding a ranfom, if, becaufe it happens that one ad¬ 
vances the money, and takes the bill of the other for the 
re-payment, that Ihall be good; while if the bill were 

given 



>4 


CASES w TRINITY TERM 


i8ie^. 


Webb 

i)* ’ 


Bbooxb* 


given to the captor oply, it would Be voi<^ j therefore, 
without at all going into the confideration of Fdikney v* 
Rfynot^St and fhe other cafes, it feems impellible to fay 
that the ranfom is not as much the deed of the Plaintiff 
as of the Defendant. 

Rujc abfolute to enter a nonfuit. 


yttne aB. 


Eawrence V . Hedger, 


Watchmen and 
beadles have au 
ihority at com¬ 
mon law to am-ft 
and detain in pri- 
foo for examina¬ 
tion, perfons 
Walking in the 
ftreets at night, 


EST Scr^t. moved to fet ,afide the veTdl£l: which 
MansfiM C. J. had diredied, upon the trial of this 
caufe at Guildhall^ at the fittings after lall Eajler term, 
Ifwas an action of trefpafs and falfe imprifonment; and 
the cafe was, that the Plaintiff pafTing through the 
ftreets of the city of London^ in the ward of Cripplegate^ 
with a bundle in his hand, about the hour of ten o’clock 


whom there is 
reafonable 
ground tofufpeA 
of felony, al¬ 
though there is 
wo proof of a 
felony having 
been committed* 


at night, was ftopped by a watchman, who took him to 
the watch-houfe, where the Defoiidant, a beadle, was 
in attendance, who alk^.d him what he had in his bundle, 
and who gave it him ? He replied to both queftions, 
he did not know, but was carrying it to his lifter in 
St. Georgds Fields; and referred him to a houfe there, 
at which he might enquire fo^ proof of his veracity. 
The beadle did not fend thither to enquire, but fent 
the PI v.rtiff to tlie Poultry Compter^ not charging the 
gaoler with the prifouer in the Defendant’s own name, 
but in the name of Stevens, who was the conftable of 
the night, but who was not, as he ought to have been, 
in attendance at the watch-houfe when the Plaintiff was 
brought thither ; and the Plaintiff was, the next morn¬ 
ing, carried before the fitting alderman, and difeharged. 
Conftables are chofen In tlie refpeclive wards by tlie in- 
Jiabkants, by cuftomi not under the authority of an 
of parliament: a greater number is chofen in one 

^ard 
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Vard than in anotlier. In Cripplegfite there are eight 
conftables. In every ward there is a beadle, not chofen 
by the inhabitants, but appointed by the aldermen ; the 
fame perfon is ufually chofen and fworn m conftable 
alfo, as the Defendant was. An a£I paired lo Geo.y 
for regulating the police of London^ gives a power to 
apprehend malefa£tors and fufpe£led perfons,''and diredts 
that a certain number of conftables (hall attend at the 
watch-houfe every night according to a rota therein re» 
ferred to, which is not jfixed by law, or appointed by 
the aldermen, but by the inhabitants. The tlOl dire£ls 
that watchmen apprehending petfons fliall carry them-^ 
to the conftable of the night, who (hall carry them be¬ 
fore a magiftratc. This a6l:lon was brought againft the 
Defendant for this detention and imprifonment; and it* 
was contended that the power being given to the confta¬ 
ble of the night only, the beadle had no authority to de¬ 
tain and imprifon him. On the other hand, it was 
urged, that the defendant was fufficiently a conftable for 
the performance of this duty} and Mansjield C. J. was 
of opinion that, without the aid of this a£l:, any watch¬ 
man miglit detain the Plaintiff, and carry him to a con¬ 
ftable j and that it would be the conftable’s duty to fecure 
him when fo apprehended. 


iSxo. 


Lawrbmcr 

V. 

HEDCERk 


JIeath J. It would be extremely mifehievous if it 
were not fo. At every t)ld Bailey fclHons numbers of 
perfoiis are convidied in confequence of their being ftop- 
ped by watchmen while ^they are carrying bundles in 
this way. 

Lawrence J. A woman walking up and down the 
ftreets to pick up men, a night-walker, may be appre¬ 
hended : yet her*s is a much lefs offence than is here 
fufpeded. In % Burr* 164. Rex v. Booties is an indi£l- 
* ' ment 
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i8ib. ment againit a conftable for fufFering a ftreet-walker, 

taikcn up by a watchman, to efcape* 

Lawrence . ^ ^ 

v~ • 

Heogbr. Chambre 7 . The cafe of Samuel v. Payne, Doug. 359. 

was an arreft ,even in the day time, which was mucli 
fkronger: but in the night, when the town is to be 
afleep, and it is the efpecial duty of tliefe watchmen,, 
and other oHicers, to guard againft malcfaflors, it is 
highly neceffary that they ihould have fuch a power of 
detention. And, in this cale, what do you talk of 
groundlefs fufpicion ? There was abundant ground of 
fufpicion here. We ihould be very forry if the law were 
otherwife. 

* Rule refufed; 


June a6. Gairdner and Another v. Senhouse. 




Upon a policy 
'irotn London to 
ITrimdad or the 
Spanijh Main, 
with leave to call 
at all or any of 
Wejl India iflands 
or iettlements, 
and with liberty 


^HIS was an a^fion upon a policy of infurancc on a 
voyage at and from London to Trinidad, and any 
port or ports of difcharge in the Spanijh Main, all or 
either, with leave to call at all of any of the Wejl India 
iflands or fettlements, Jamaica and St. Domingo ex¬ 
cepted. And the infurance w|is declared to be on goods 
on board the Good Hope, with liberty to touch and flay 


to touch and ftay 

at any ports or places whatfoever and wherefoever, the aflured mult take all the 
ports at which he touches, in the fame fucceflion an which they occur in the 


conrie of his voyage infured. 

But if he is loft in fteering for an illand not in the outward courfe of hia voyage 
to Trinidad, it is a queftion for the jury to confider, whether he had not aban¬ 
doned the intention of goipg to Trinidad, aud^ refttidted himfelf to the refidue of 
the voyage only. 

If ports of call are named in a policy in a fuccelfive order, the Ihip muft take 
them in the iame fueceffion in which they are named. 

If they are not named ip; any order in the policy, they muft be taken in the order 
in whidi they occur in the ufual and moft convenient and praAicable courfe of the 
voyage, ufltt according to the fltorteft geographical diftancest 
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at any ports *and places whatfoever, to j[om» ^nd 
exchange and to land, load, barter, and ex« 

change goods, and .jtake on board freight wherefoetrer 
ihe might call or touch at, without being deemed a deria- 
tion, and without prejudice to that infurance, at a: pre¬ 
mium of lo guineas J>er cent, to return 4 per cent* for 
conyoy to the iflands, and i per cent, for convoy from 
thence the remainder of the voyage, and arrives, or 2 per 
cent, if the voyage QridiS zt'Tritiidad. Upon .the trial of 
this caufe at GuUaholli at the fittings. after Hilary term 
I'Sio, hcfoxQ Mafisfield Q. }. the Defendant’s ^fubfcrip- 
tion was admitted, and the Plaintiff* proved an adjnft- 
nient, which was a fufprize upon the Defendants, who 
in confequence were obliged to call the Plaintiff’s wit- ‘ 
neffes to prove the cafe, which they relied on if; that the 
Plaintiff would be forced to prove, and upon whofe tef- 
timony it appeared that the fhip failed from Gravefendf 
with her cargo, confifting* of various articles, deflined 
for a market, (which it was fuppofed the then expelled 
capture of Martinique would afford,) under convoy of 
the Naiad frigate, until the 3d of Aprils when the vef- 
fels bound for Surinam^ Berbice^ and DemararOi and 
among them the Good HopOt by fignal, parted company 
from tlie frigate, (which was bound for Barbadoes,) and 
proceeded under convoy of a floop of war to Demarara^ 
and from thence, after two^ays, ran down in fight fup- 
ceffively of TohagOy St- VincettiSy and St- LuciOf and 
touched at Martinique^ add,* after four* days ftay at the 
latter ifland, finding 00** market, fhaped her courfe for 
the ifland of St- Thomas, pafTmg by St- Kitts; , and m the 
night ^f the following day ftruck on the Anegada reef, 
wl^rc the fhip was loft, but the cargo was faved and 
brought in other veflels into Tortola, by which misfortune 
on avemge lofs of 62 per cent, was incurred. The mafl. 
ter received, neither at home nor at any t>f the 
abovementionfd ports where Jie called for iiiftru6tion$, 
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I 

any orders to proceed to Trinidad or the ilpaui/b JHijunm 
The defence^ fet up was that tlic veiTel yas guilty of s 
deviation j for tliat (lie was not entitled to touch at the' 
iflands and fe^lements in any odier order of fucceffioa 
than the geographical order in which tliey lay in the map^ 
computing the {hortell diHances from one to the other \ 
and calling hrll at that which was neareft to England / 
or, otherwife, that the afFured was bound to take them- 
in the order, in which they were named in the policy : 
but it was in evidence that it was gxtremely eafy to run 
down in a few days before the wind from either of th*' 
fcttlemcnts to the iflands winch lay more to the leeward, 
but tliat it was a courfe of gretft delay and dilEculty, 
•again to beat up againfi the wind from the leeward 
iflands to,thc Spanyb Main ; and afluming that the vefiel 
was ftill intended to go to the Spanijl} Main or Trinidad^ 
or fome other of the fettlements or iflands to windward,.. 
h would be a deviation to run down the wind to Mar» 
tinique or St. Thuuias*^ firfl;, and then to beat up to 
windw-ard afterwards, inafmuch a5^ although a liberty 
was given of touching and trading at all the iflands, 
St, Domingo and Jamaica alone excepted, yet that liberty 
muft be exercised by touching at thofe ports W'hich the 
ihip meant to touch at, in the fame fucceflive order in 
which the fcveral places occurred in the ufual and natural 
courfe of the voyage, without going backwards and for¬ 
wards. It was in evidence, that it was not ufual to go 
to Trinidad in order to go to "the SpaniJJj Main z that a 
veffel might have made Trinidad from the Spa*njh Mam 
in two nights, but that in beating up from that ifland to 
Demarara on the Spani/h Main, a month might poflibly 
be confumed : that Demarara therefore was in the way to 
Trinidad, and alfo to Martinique-, for an experienced 
feaman faid, that if he were going to Demarara and Mar» 
tiniqke, he ihould go to Demarara firft; that St, Donringa 
and 'Jamaica would be out of the way to the Span^ 

^oiiu 
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Main ,, Mansfield d. J. was of opinion that under thefe 

circumftances, and confidering the extenfive lih^rty given 

by the policy, the PlaintidF might take the iflands and 

fettlements in the order moft convenient fbrhimfelf 

§ ^ 
and was warranted in purfuing this courfe; and the 

fpecial jury found a verdi6l for the PlaintiiF. 
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* Vaughan Seijt. in Eafier tann had obtained a rule nlfi 
tofet afide the verdict and have a new trial, upon,the 
ground that as this policy did not contain the words 
** backwards and forwards,’* the (hip taking a iiome- 
ward dire£lion, before ihe^had reached her ultimate port 
of difcharge, on her outward voyage, was a deviation 
according to the cafes of Lavahre v. Wil/onf i Doug. 284. 
and Hogg v. Horner, i Marjhal on Infurances, 191/ He 
obferved that 5 /. Domingo and Jamaica, the excepted 
illands, were in the direct courfe of the voyage from 
England to the Spani/h Main, which greatly ftrengthened 
the inference that the liberty was to call at the iflands 
only in the order in which they occurred In the courfe 
of the voyage. 


Shepherd and Befi Serjts. in this term (hewed caufe. 
This veflel was travelling compJetely within the protec¬ 
tion of the policy, w^hich gav*^ her liberty to go to all¬ 
ports in the Spanijb Main, and all iilands except St, 
Domingo and Jamaica. The, tr^de winds Avhich prevail 
ki thofe feas, efFe£):, that a perfon who (hould Hrfl: go to 
the northernmofi iiland, and thence to the fouthnuard,, 
would be as many months in performing tha voyage, as 
he would be days if he firft went to the fouthermojl point. 
Demarara was a port permitted by the policy, for though 
it is not a part of die Spanijb Main, which lies only be¬ 
tween Vera Cru% and the Oronokof it is one of the fetde« 
ments, (intending Briti/b fettlements,) mentioned in the 
policy, of wlucb there are but three, Demararaf Serhicct 
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an 4 Surinam, The terms of the poHcy* are ver^ la^ 
and pecuKar: it points out no focceHiye order in which 
the fcveral ports are to be approached. ^Manifield C. J- 
It feems to^efemble the Ea/l India policies, which I«ve 
the words backwards •and forwards.] If the Plaintiff 
had a right to go at all to Demarara^ he had a right to 
take that and the iflands in the fame relative order in 
which all Ihips take them and inconteftably the beft 
courfe a. fSilor can take, is, to go to tl^e f§uthernmoJi point 
of the voyage firft, and thep to run down to windward ? 
and this is the courfe which occahons the leaft rilk to 
the underwriters j but this policy in truth entitles the 
Plaintiff to vifit the fcveral ports and iflands in whatever 
order of fucceflion he prefers. 

* 

• 

Cockcll and Vaughan Serjts. in^fupport of the rule. 
The Plaintiff muff exercife the liberty of calling at all 
thefe fevei'al ports and iflands, by calling at them in the 
courfe of the voyage infured, which is from^ London to 
Trinidad and the Spanijb Main, The Defendant does 
not complain of the fliip going to Demarorat but the 
deviation began from her leaving Demarara^ wlience ftie 
ran down to Martinique and St, Thomas's, If from De~ 
marara fhe had run home, the underwriters would h<ive 
had no caufe to complain, bccaufe the fooner the out¬ 
ward voyage is determined, the better ; but if flie turned 
about at Demararuf without proceeding to the Spanijh 
Mainy ihe can afterwards call only at ports which lie in 
the homeward courfe of the preferibed voyage. It was 
in evidence, that for a fhip leaving Demarara to go to 
Martinique, would be entirely out of her courfe from 
Hemarara to the Spanijb Main, Being at Demarara, (be 
0 iould haye/iteered by Tobago for the Spanijh Main, 
j^Lawrenef h What fay you to the exception of St, Do» 
fjfingo and^ Jamaifa / Could it be faid that they in 
courlb of the voyage ? Yet a ihip eaiily runs down 
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frbrft fither of thofe iil^tlds to tHe Hpanyh Main, -which 
lies tb leeward <ff diem.] If the aflured madb his elec¬ 
tion to go to Deftiarara, he thereby abandoned thofe 
parts of the voyage which he had liberty to* take in his 
cojirfe to Dsmarara ; he might fiave taken 5 /. Thomas, 
the Virgin iflands, where the fliip was loft, and MariU 
nique, in their geographical order in going out, and it 
would have been no deviation, but he takes them after 
leaving Demarara in the homeward courfe* and then 
goes out to the Spanijh Main again. Befides the cafes 
of Lavabre v. Wilfon, and K»gg v. Horner s it was Held 
in 6 Term Rep. 531. Beaifon v. Honuarih, on a policy at 
and from Fyiserrow to Gottenburgb, and back to Leith 
and Cockenzie, that although Cochenzie was a bad harbour 
and Leith a fecure one, and by difeharging goods at 
Leith, the vefTel would be lighter and lefs endangered in 
entering Cochenzie, yet as Cochenzie lay the neareft in the 
courfe of the voyage, it was a deviation to touch at Leith 
firft, and tlience go to Cochenzie. Marfden v. Reid, 
5 Eiijl, 572. Policy at and from Liverpool to Palermo, 
Mejftna, Naples, and Leghorn, provided the French ftiould 
not be 2it Leghorn, the fliip cleared out for Naples only, and 
it was argu'd there was no inception of the voyage in- 
fured i but as llie was captured before flie came to the 
dividing point, Lord Ellcnbor§ugh C. J. held that the rifle 
was covered, but that if flie had gone to more than one 

I 

of the places named in the,policy, Ihe muft have taken 
them in the order in which they were named. 
\Heatb J. There is fomething particular in this policy, 
wliich has not been noticed, that the aftured might end 
where he pleafed : he might have ended at Trinidad, if 
he had pleafed, or he might end at St. 7 %omaj’$ j and it 
would have been a proper point to leave to the jury, 
whether he had nbt abandoned the reftdne of the voyage, 
feeing whither he is bound, and having no orders for 
Jrinidad, nor apy cargo for Trinidad* Lawrence I. 
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» CASfel^ IK TRINITY tERM 

The defendant’s beft argument is to contend tjiat the 
voyage was over, and that the (hip was loft, not on het 
outward voyage, but on her homeward voyage, which 
was not injured by this policy.] 

* Cur. adv. vult. 


On the following day the opinion of the Court was 
delivered by 

Mansfield C. I. The ihip having got to Demararot 
{he feems to have given up all» idea of going to the 
Zpentjh^Main / for fhe is going to Martinique, and the 
captain had no inftru^ions for Trinidad, either from 
England or Detnarara : and the touching at Martinique 
feems, as far as I can judge, quite inconfiftent with the 
profecfttion of the voyage to Trinidad or the Spani/j 
Main. The (hip thence goes to St. Thomas, i)robably for 
a commercial purpofe, but it is quite out cf the voyage 
to Trinidad: and it feems alfo out of the w yage to the 
Spanijh Main. At the trial the Defendant was not fo 
well prepared for trial as might be, for reafons of fur- 
prize which he has afllgned : the allured contended at 
trial that he had a right to go to St. Thomas's firft, and 
then to Trinidad, as within the liberty j and I directed 
the jury accordingly: fo that, it has never been left 
diftiniStly to the jury, wh|ther the fliip was in her voy¬ 
age to Trinidad at the time of her lofs; and though at 
the trial 1 was Jftruck with the largencfs of thefe words, 
as giving liberty to the {liip to go any where flie pleafes, 
to any illand, in any courfe, it muft be confined to the 
Voyage infured, that is, to fome port in the courfe of the 
voyage td Trinidad and the Spanijh Main / otherwife I 
do not fee where the voyage is to end: they might make 
it laft two years, by going to every Wejl India illand, ex¬ 
cept St. Domngo and Jamaica: and the larger the words 
are, the more necelTary is this couftruflion, elfe the Ihip 
might trade and barter without any termination; it is 

therefore 
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^erefore ve^ fit there Ihluld be a new trial in this 
caufe, not ws^ting for another caufe to be v^ed; and as 
it was not tried owing to my mifunderllanding of the 
policy, it muft be without colls. Lavahre v. Wilfan Is 
very (hong, and the cafe of fhgg v. Horner , in Marjbal^ 
IS prodigiouliy ftrong, for the number of ports in Portu¬ 
gal being very (mall, and the extent of the coalt (hort, 
there is the lefs necelHty for the reftri£tion of, taking it 
in the courfe of the voyage itom London to Portugal: 
but for thefe reafqns we think this liberty mud be re- 
ftrifked to places to be taken in the courfe of the voyage 
from London to Trinidad and the ^panijb Main^ and that 
there muft be a new trial. 
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• No •»T> or 'I'HIS wa» an a£lion brought by a tenant againlt hU 
Other eafement, 

can fubGftinland covenant m a leale for quiet enjoy- 

of which there mentj and charging the Defendant with having ob» 
is an unity of ftru^cd a way thereby dcmifed. The Defendant) by 
.po^effion. his leafe, deipifed all that pah of all thofe meffuagea 
having ufedcon- tenements and prepnfes called th^ Bear ard Ragged 
venicnt ways over Staff in the north-eafl. corner of Wejt SmithfJdy fituate 
his own adjoining g^jg q£ gate^i^ay or entrance to the pre» 

5 and alfo fo much of the faKl meiTuage as extend# 
own occupatioop * c> 

demifes premifes over the gateway, and the room or apartment adjoining 
with all ways jq tlig gateway on the call fide thereof, then lately ufed 

unlefriTbe”fhewn ® kitchen to the faid melTuagc, but then converted 
in evidence that into a tap>TOOm, and the cellar below the fame; together 
there was fome ^ith full ingrefs, egrefs, and regrefs out of and into the 

leflbr, lying beyond the faid gateway, ai all 
fatisfy the words feafonable times of the day, with horfes and carts, for 
, of the grant, it depofiting porter, wine, and liquors in the cellars, and 
lhall be intended away the caflcs, [this was not the right of way 

ways iifed, and which was chatged to have been obftrutted,] and all 
they fliall paft, other ways and eafements to the faid dcvifed premifes 
though be mifcall belonging and appertaining. * Except and referved to 

nlnT' ^PerMam ground landlord,) and to the Defendant, 

field C. J. 

An adlion on the covenant for qnict cnjoymeni may be maintained far the dif- 
turbance of a way of neterTily- Per Mansfield C. J. 

Whether a way of neceffity fliall be the way moft convenient to the leifee ? Semh, 
aee. per Mamfield C. J* 

A leafe deniifed a mefluage, conGfting of two parts* feparated by intervening re¬ 
ferved land, fubjcdled only to a fpeciSc right of way for the lefTee to a third building 
for a fpccific purpofe, which refertatioo, ftiiflly interpreted, would preclude hint 
from/I accefs to the one part, which was accelfible only by croffing the reierved land, 
in one two diredlions, the one by entering it from the refidue of the demifed prc’ 
mifes; tbt'other, and far the more convenient, by entering it from a public ftreet| 
bcldf^ibe leffee was entitled to'# way acroA the referved land from the public 
ilreim that part, 

^ eall 
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*n 6ther preiflifef not then^ particularly demifed, and 
aUb refervmg |he laid gateway or ^itranco^ apd die yard, 
and the warehoufe then lately ere£^€d ov^ the fame, 
occupied by Palthorpe, fub]e£l to the right of way and 
padUge aforefaid, and all the buildings on the eaft and 
noith iides thereof. The Dehsndant pleaded; that 
he fulFeced to enjoy 4 fecondly, that he did Hor dbikd^. 
Upon the trial of this caufe, at the fittings after Hiinry 
term (8io, at Gid/d&o//, *before C. J., it ap¬ 

peared in evidence thnt the yard and warehoufe referved 
in the leafe ^ere ufed by cominon carriers, who unloaded 
their wagons aiid 'depolited valuable goods there: that 
the approach thereto '^as through the the referved gate¬ 
way, and thence forward; a#d tliat the moft obvious* 
and ufual approach to the tap* room from the pii|plic ftreet 
was through the lame gateway, npon entering which 
the door of the tap-room was feen on the eallern tide of 
it, with a hnger-bpard hxed up, which had beeh placed 
thetf while the le^br occupied the, premifes, pointing 
and directing « to the .tap-roopi,” That for the feou- 
rity of the carrier’s goods deported in the yard,, the de* 
fendant caufed the great gates of the gateway or entrance, 
which abut upon the public llreet, to be; dhjfed every 
night between fix and foven o*clock, and refund" aftet 
that time to open them for the admiffion of^ perfohs ffe- 
quenting the tap-room. The Plaintiff him'felf had for¬ 
merly kept this public-houfe, and converted the kitchen 
to a tap room, and while te kept it himfelf, and until; 
and at the time of ‘making this demife, the accefs 
allowed for cuffomers to the tap-room was the obvious 
and public one of entering, from the pobUc fi^reetthrough 
the gateway mentioned in the leafe, which af that dime 
was not accuftomed to be eleffed dll ten or eleven at 
night.*^ it was proved that cm the weffem fide of' the 
j^teway was a coffee-room, Whig a door in front. 
Opening- to public ftreet, Sot peribns fre^etog it 
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to enter; and communicating with the leiidue of the 
demifed m^lTuage by a door on the bapk part of tho 
cofFec-room^ the coffee-room communicated with one 
end of a paffege which ran behind it, and the other end 
whereof communicated! with the referved gateway ; 
being the paffage through which dinners were conveyed 
from the tap-room, while it was the kitchen, to the 
coffee-room, and through which liquors from the tap- 
room were /till brought thither ; fo that when the great 
gates were clofed, perfons might enter the coffee-room 
from the ffreet, go through it into this paffage, and along 

4 r 

this paffage into the gateway, and crofling the gateway* 
would find themfelvesin the tap-room; but this approach 
‘ to the tap-room being lefs public and obvious, invited 
fewer cuftomers at night after the great gates were fliut, 
amd the Plaintiff had in confcquence experienced a lofs 
in his trade. The defendant contended, that the excep¬ 
tions in the leafe precluded the Plaintiff from ufin^ any 
right of way, except the right ol way to the cellar through 
the gateway with liquors, which was exprefsly granted 
to him, and the right to enter the demifed premifes 
through the public door of the coffee-room, and from 
thence to go by a way of necelHty from the weftern part 
of the meffuage acrofs the referved gateway to the tap- 
room : for the plaintiff it vras contended, that he was en¬ 
titled to have accefs to the* tap- room from the ffreet 
through the gateway at all times, and the jury found 
a verdifl for the Plaintiff. * 

Shepherd Serjt., in Eajler term, moved for a rule nifi 
to fet aiide the verdiff and have a new trial, upon the 
ground that it appeared by the evidence, that. no fuch 
way was demifed as the way which was proved to be 
t>bftru£ked. The leafe, granting only one fpecihe right 
of way up tl^ gateway for certain fpecihe purpofes, and 
reierving the foil of the gateway itfelf* fubje^ to the 

12 right 
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fo ext>refsly gtanted, evidently difaffirmed the ex¬ 
igence of any other right of way over thajifoil, than the 
way exprefied, for eMpreJfto unius ^ excjiujio alterius ; and 
the tenant could not claim it as a way appurtenant, in- 
afmuch as a ledbr cannot hanre an eafement appurtenant 
to be exercifed in his own land, and confequently cannot 
demife any, eo ncmhu: but even if he could, this ex. 
prefs definition of what ways fliall be granted aud pafs 
thereby, over-rides and curtails the eiFci^b of the general 
words. He had ^ way to his tap-room through his other, 
premifes, therefore he was not entitled to tliis as a way 
of ne^ellity. Tlie Court* granted a rule 

Lens and BeJI^ Serjts., in this tejrm (hewed caafe. 
They contended that every fpecics of enjoyment of the 
premifes which the leflbr ufed before the Jeafe, WQuId 
pafs by the words belonging and appertaining; they are 
equivalent to a demife, tarn amplo modo as the leflbr be- 
ffere held the premifes. \Heath and Chamhre Js. Whew 
that is intended, is it not ufual to exprefs it by the 
phrafe therewith ufed ?”] The leflbr left in the gateway 
a finger-board, directing “ to the tap-roomfo that if 
he did not mean to pafs this way, he was pra£lifing m 
fraud upon the Plaintiff. Archer v. Bennety j Lev. 131* 
Where one feifed of twd mills for grinding oatmeal, and 
part of a clofe, on whlfch was a kiln for drying the oats, 
fold the mills, cum pertinentluy Wyndham J. held, that the 
kiln might pafs as part of the miHs. And by the grant 
of a mefluage, conduits and water-pipes, laid in the ven^ 
dor’s land, will pafs as parcel, although they are remote. 
Nicholas V. Chamherlaymy Cro, Jac. 1 21. acc. And thal^i 
though upon fale of the houfe, the land be excepted, or 
upon fale of the land, the houfe be excepted ; and the 
conduit and water-pipes pafs with riie houfe, becaufe it 
is neceflTary and quafi appendant thereto. Genning^^, 
Lake, Cro. Car* idp. Land may be appertaining to t 
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houfe, as well in the King’s cafe as of a cotnmon perfon, 
where it hatKbeen let and occupied for * convenient 
time. The reservation in the leafe and the fpecfal grant 
prove nothing, for the broad door of the cellar, through 
which only the butts of liq\ior could be conveyed, was 
in the yard relerved, beyond the gateway, fo that a 
fpecial grant mi^t be neceffary to give him ah extraor.^. 
dinary mode of accefs to that ,door; but it does not 
therefore follow, that the exprefiion of that fpccial and 
particular way over the foil of the gateway, excludes this, 
^ which the Plaintiff is entitled as one of the ordinary 
and ncceflary u^ays of approach bejonging to the pre- 
mifes. [^Lanvreme J. Does not the Defendant’s atgument 
extend equally to preclude the accefs from the coffee-room 
and the refidue of the mefliiage to the tap-room ? Both 
approaches, being acrofs the gateway, would be equally 
cut off. Mansfield C- J. What is the meaning of the 
word neceffary in this cafe ? It is pofliblc to get to the 
tap-room another way, through the coffee-room j but if 
it means neceffary for the molt convenient enjoyment of 
the tap-room, the one way as neceflary as the other. 
Lawrence J. The way granted for liquors is a way 
'€^ough the referved private yard, and the grant fays 
toothing about a way through the gateway.] It is there¬ 
fore unneceffary to labour the ^/oint, that this way is 
not excluded by the expreffion of the other wav; and 
this way, inafmuch as it was before ufed by the leffor, 
paffed to the plaintiff. This cate Is very diftinguifhable 
ftom Clements y. Lamherti ante^ i. 205. A way'is not 
•like common: the one is a prefit apprendt-ei the other 
tperely an eafement. {Lawrence J. In (Iri^lnefs qf law, 
iKith are e^tinguifhed by unity of pofleffion.] 

Shepherd in fupport of his rule. There is no diffinc* 
. between common and wxy in this refpedi 3 both 
ippiuff be cUin^d; either by prefeription or grant. The 
jpioRion upon thefe iffues is, whetlier the Defendant has 

, iuter<^ 
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interrupted* the plaintiff in the exercife of any right, which 
was demifcd to him,. either as appurtenant^ or as efpe^ 
cially granted by this leafe* If the words therewith 
ufed had been inferted here* ways extinguiihed by unity 
of poiTeffion would have beeq thereby revived and would 
pafs. Clements v. Lambert is direffly in point: the 
words belonging and appertaining” were there em¬ 
ployed, which were infuiHcient, and it was held that if 
the deeds had contained the words ** therewith ufed,” it 
would have fufficed. This way was In like manner 
ufed and enjoyed at the time of the demife, as that coi^, 
mon was, but it was not« way appurtenant or belonging 
becaufe it was overihe land of tlie fame owner. Archer 


V. Bennett does not apply, for the queftion was there 
made, whether the kiln coulcT pafs as appurtenant to 
the mill, and it w'as held it could not, for thkt land could 
not be appurtenant to land, though it might pafs as par¬ 
cel. It is not neceffary to enquire, whether the opinion 
of Wyndham J. was found law, but it is not applicable.^ 
here. Bradjhaw v. Eyr, Cro. El. 570. and W'orledg V. 
Kingswelly lAnderfony 168. S. C. Cro. El. 794* ac¬ 
cording. ^Mansfield C. J. What right of way to the 
tap-room had the plaintiff, if he had not the vray con¬ 
tended for ?3 It does not neceffarily follow that any 
way was exprefsly denyfed; and if none was demifed, 
the law would give th^ plaintiff a way of neceffity j but 
he could not upon thefe iffucs recover for obftruffing a 
way of neceffity. Upon the face of this leafe it cer¬ 
tainly was intended to prevent the party’s having the 
fame accefs from Smithfield to the premifes which had 
been formerly ufed: for there is an exprefs demife of a 
way for horfes out of and into the faid yard, to convdy 
liquor to and. from the cellar, at all feafonable times of 


the day: but if the plaintiff’s argument is right, all thefe 
words were fuperfluous, for he had all thefe privil|j^«P 
without any fpecific grant, inafmuch as. the defendant, 

whill 


V* 
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while he occupied the premifes himfelf, ufeJ lus cellar 
M well as his tap-room, and he has not mo^e exprefsly 
referred his yara than his gateway. {Lawrence J. In 
order to get to tlte yard, and to ufe the right of way up 
the yard, the plaintilF muft firft go through the gate¬ 
way : yet he grants no right of way up .the gateway, not 
even to go with liquors to the cellar, but the right of 
way granted is over the yard only; and the other claufe, 
which referves the gateway, fubje£t to the faid right of 
way to the cellar, proves nothing by proving too much, 
fpr it equally deftroys the right of way to the tap-room 
from the corfeo-room.] It is not neceflary to difpute 
that; the iflue here is, whether we^ have obftrudied a 
way demifed by the leafe, which the Defendant has not 
done. If the Defendant obftrufts the plaintilF’s way of 
neceflity, he has another remedy by action on the cafe, 
it is not by an a£^ion on this covenant. And it does not 
follow, becaufe the Defendant is not at liberty to ob« 
Aru£fc the path which goes acrofs the gateway from the 
tap-room, to the coffee-room, that he therefore may 
not obftru£l the accefs from Stnithjield to the tap-room. 
The Defendant, therefore, is entitled to a new trial. 

Mansfield C. J. The cafe certainly has admitted of 
fome curious argument, and very well bottomed in the 
cafe of Clement v. hamhert; and lio doubt a right of 
way, like a right of common, muft be claimed as appur¬ 
tenant i and if either hath been esetinguifhed by unity of 
pofTellion, it will no longer pafs by the name of appur¬ 
tenant : but tliere is a wide difference between a leafe or 
a grant with eafements over other foreign land, and a 
grant where the eafements are in the leiToris land. All 
deeds are to be moil ilrongly taken againit the maker; 
and sUl deeds and writings are to be taken fecundum fub-^ 
materiam. Now what is the cafe here ? There 
U nq way that weliear ofy at all, belonging to thefe pre- 

xnifea^ 
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mifeS} exceputhe way over the land in queftion. Now« 
as wk bear of no other ways, and as it is impollible that 
thefe parties, who are (a) fuppofed neceflar^ly to under- 
itand the law, could fuppofe thefe ways we^e ways appur^ 
tenant: they therefore meant t|;iem, bemg the only fub- 
iifting ways, by the improper name of ways appurte¬ 
nant. I fay nothing of what is a way of necedity ; I know 
not how it has been expounded, but it would not be a 
great ftretch to call that a? neceflary way, without which 
the moft convenient and reafonable mode of enjoying 
the premifes could not be had. Then what are the eir- 
cumftances of this cafe ? ‘Firfl, it is much more coix* 
venient for any one to go to the tap-room through the 
gateway than through the codee-room. And it is much 
more convenient to carry out beer through the gateway 
than through the coffee-room. Can it then bl doubted 
that the intent was to give the fame ufe of the way over 
the gateway, as the leflbr before ufed to have ? An ar¬ 
gument has been built on the refervation of the gateway 
and yard, fubje£t to the right of way with carriages and 
liquors to the cellar: but that is a particular fort of way, 
and has no connexion or reference at all with this way con¬ 
tended for, or the ufe of the tap-room. It is faid, if this waa 
a neceffary way, it could not pafs by this deed ; that I do 
not at all underdand; if there be any right of way at 
all, it mud pafs upder thi« leafe, under which the Plain¬ 
tiff holds the premifes. The argument founded on the ex- 
predion of the fpecial righj of way goes too far; for if it 
deprives the Plaintiff of this way, it deprives him of all 
ways to the tap-room. This does not at all break in upon 
pr affei^ the authority of Clements v. Lambert^ and the 
other cafes, on which it is held that eafements are ex- 
tinguifhed by unity of poffedion. 

(d) Std vide the doftrine of erjlt{ffe, Kaug, xa6.; cited with 
^Vaughan C. J. that it is not approbation by the Matter of 
ncceffary the leffor andjeffee the Rolls in v./Imf* 

Antuld underftand what are co« eefibergt S 19 « 
ytmanti In law, dittoes v. Bkk* 


V. 

EsGuiavoWii 4« 


JtfAWRfiNCE 
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XiAWrbmceJ. Your argument derived ifrom the ex- 
prefs grant of the right of way to the cellar does'not 
ftand on goo \4 foundation if that had not been granted 
efpeciaUy» a general right of paflUge through the yard 
to and from the cellar foi^all purpofes might havepafled, 
not only to and from 'fVeJl Smithfieldi but to and from 
Other places; fo tJiat it for the leflbr*s intereft that 
a fpccial gsant was introduced as a reftri€lion. . 


Rule difeharged. 


^une a?. 


Hurst v , HoLoiNd. 


A broker piir* ^T^HIS was an a£lion for money lent, and upon an ac* 
chafes goods on -»■ n , t • ■ r . /. . 

commiiTion at a count llated. Upon the trial of the caufe at the 

month’s credit, Guildhall fittings after Hilary term i8iO, before Mans* 

and pays duties Jield C. J., the proof was, that the Defendant, who re- 

enthem, fided at iiwrftoa/, having written to the Plaintiff on the 

fends them to the ^ ® 

place of the pur- 7th of February to purchafe him 33 bags of damaged 
ebaferis abode, Surat cottons at 23d. per lb., to be paid for in one 

configned to his month, with the ufual Eajl India Company’s allowance 1 

feller being fear- Plaintiff, on the ninth, bought cottons for lefs than 
ful of the pur- the price named, to bo paid fo^ in one month j and at the 

chafer’s credit, j-ime of the fale paid 87/. lis. for cu{tom>houfe du- 

broker*Vdclay allowance to the Ea/l India 

the arrival of the Company, and, on the iith^fent the cottons to the 
goods till the Axe Inn in Aldermanhury^ to be forwatded by the P.ad* 
month’s credit is Canal to Liverpool, but with inftruAions to de- 

tend^*thcm*to° Plaintiff’s order. They were for¬ 

warded on the 18 th from the Axe. Whitley, who had 
fold the cottons, afterwards hearing rumours difadvan- 


the buyer on 
payment of the 
price, where¬ 


upon they arc 

refufed. Held that the broker can neither recover the price, dutie^or commiifion,* 
^ an ^on for money paid. 

r Ugeoi^ 





' IN THfitFiFTlETH YeAR OF GJEORGE III. 

tagcous to th<? credit of the Defendant, applied to the 
jPlaintiff to flpp die cottons, who, in confcqaence, on 
the 27th, gave dire£lions^at the Axe Inn tha’t the cottons 
(hould not be delivered to the Defendant otherwife than 
upon payment of the price. The perfon who received 
this order wrote to his agent in Liverpool accordingly on 
the fame day, and the goods did not arrive in Liverpool 
till the loth of Marchy when the month's tftedit was 
expired. The carriers at* Liverpool, by the Plaintiff's 
diredlion, upon the di^y after their arrival, tendered the 
cottons to the Defendant, upon payment of the money, 
but he refufed to accept them or pay for them: upon 
which the Plaintiff, wKo had in the mean time on the 
1 ith of March paid Whitley 407/. 12S. for the price’ 
of the cottons, by the fame agent fold them on,the 19th 
.of May by au£i;ion at Liverpool, for the account of the 
Defendant. It was in evidence, that the Plaintiff was 
in the pradllce of buying cottons, as broker, for the 
Defendant; and it was alleged that his ufual courfe of 
dealing was to fend them to the Axe in Aldermanhury, to 
be forwarded to Liverpool to be delivered to his own or¬ 
der. This aflion was brought to recover the price of 
the cottons, which the Plaintiff had paid to Whitley ; the 
duties he had paid at the cuftom-houfe; the allowances 
he had paid to the Eajl India Company ; and his own 
commiflion for purchafing them. Mansfield C. J. 
thought he was rfot entitled to recover either; and the 
jury, under his direction, found a verdi£f for the De¬ 
fendant, with liberty to move to enter a yevAilk for the 
Plaintiff for 87/. 12s. the amount of, the duties paida^ 
the cuftom-houfe, if the Court fhould be of opinion that 
be was entitled to recover that fum. 



.. 9* 

Hurst 


V. 

Holuimo. 


FaughanSexlt, in Eafier term moved, ^ well upon the 
point referved,'as upon the ground that the plaintiff was 
VoL. III. D entitled 
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Holding. 


of the price. The broker is not entitled to his commif- 
fion unlefs he does his duty, which he violates by Hop¬ 
ping thd goods from coming to his employer’s hands. If 
Whitley^ of himfelf, without the aid of the PlaintiflF, 
had Hopped the cottons, the Plaintiff might have re¬ 
covered; but, under the prefent circumHances, if he 
were agent for both parties, yet if he forwarded the in- 
tereHs of the one, by facrificing thofe of the other, he 
is not entitled to recover commilTion againH the latter. 
The fame reafon prevents his recovering the duty, for if 
he were entitled to recover it againH the Defendant, he 
would receive it twice ov«ff; for he is already repaid 
the duties, inafmuch as,, he has fold the goods, 
increafed in value by the amount of the duties paid, 
and has received the price^ apd therein the amount of 
the duties, from die laH purchafer. Even if the Defend- 
ant, and not the Plaintiff, had prevented the bargain be¬ 
ing completed, the Plaintiff could not have recovered 
commiffion, which is not due till the completion of the 
contrail;; though he might have maintained an a^fion 
againH the Defendant for preventing him, as broker, 
from completing a purchafe upon which he would have 
been entitled to commiffion. 


CASES fiN TRINITY TERM 

entitled to recover the commiffion, which*he had earned 
by, making |he purchafe, at a time anterior to any mif- 
conduft in himfelf, and which he could not forfeit by 
what happened afterwards. 

Shepherdi and Bejly Scrjts., on this day, fhewed caufe 
againH the rule on both grounds : the goods being bought 
at a month’s credit, the purchafer is entitled to infiH 
upon theii* being delivered in the ordinary courfe of 
trade; but contrary thereto, the ‘goods are detained by 
the Plaintiff’s procurement until the month is expired, 
and are diredled to be then delivered only upon payment 


Vaughm 
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Vaughan in fuppori of his rule. The plaintiff pays 
the fums of 87/. 12/. for thedutie8> and 61/. for al- 
lowances to the Emji India Company on the loth of JFV- 
bruarji upon the taking the goods from thd India-houfey 
in die due difcharge of his duty, ^n purfuance of the in- 
ftru£lions given him .on the 7 th. He was bound to pay 
thefe fums } for he could not otherwife get the cottons 
out of the warehoufe. He was on that day dierefore 
entitled to be repaid thefe fums ; it was a veiled right. 
On the 1 ith he delivered the goods at the Axe, which 
was a delivery to the Defendant, whence they pre for¬ 
warded on the 18th} and although on the 27th the 
Plaintiff gives direflions at the Axe that the goods lhall 
not be forwarded, yet they were then out of the power 
of the carriers there, and die order was inoperative. 
No a£lion could be maintained againlt the Plaintiff for 
mifeonduiSI ; but if any could, yet that would not va¬ 
cate his right to recover thefe debts already incurred $ 
and as it is not the courfc of trade for brokers to charge 
interell on the fums they advance, his only compenfation 
for thefe advances is in the lhape of the cdntlttiflion, 
which is therefore due. It was not in proof that the 
goods were flopped in confequence of the imprudent 
order given on the 27th, and. fraud is not to be in¬ 
ferred. 




1810. 
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Mansfi£I.d C. J. I do not know that the Plaintiff is en¬ 
titled even to the duties, though it may be a very hard cafe. 
For what is the cafe ? The plaintiff buys cottons according 
to his inftru£lions, and fends them, and by fome accident 
they do not fet out till the 18th. It is in evidence that they 
were Hopped on the canal, the Plaintiff fays, by the fel¬ 
ler ; but if fo, the feller could have known where to 
flop them only by communicatton with the Plaintiff; 
when they arrive and are offered to the Defendant he 
will not take them, the price had then fallen. The 

D 2 Phdntiif 
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Plaintiff writes on the 27th, the price of* the goofls not 
then being^ayable, to ftop them, uulefe upoti payment 
of the money. 1 have no note of any evidence th'St the 
Plaintiff had previoufly fent to Liverpool other goods di- 
re£fed to his ownordc^^ *On the j ith the Plaintiff pays 
voluntarily for the goods, not in confequence of any di- 
rediion from the Defendant. So long after as the 19th of 
May, the Plaintiff himfelf Jakes the goods and fells 
them. If‘he did it out of honor to fave the Defend* 
ant*s credit, the utmoll he could db would be, on paying 
Whitley^Xo be permitted to fue the Defendant in Whitley^i 
name for the price of the goods.^ Inftead of that he pays 
the money, and endeavours, in a fhort way, to recover 
for money paid. Having himfelf taken pofleffion of 
the goods, what right has he to charge the commiffion ? 
As for the duties, he is paid them in the increafed price 
of goods which he receives. 


Heath J. The difficulties under which the Plainiff 
labours, he has brought on himfelf by deferring his duty 
as a broker. 


Lawrence J. It was admitted by the Plaintiff’s 
counfel, that if, through the mifcondufl: of the Plaintiff, 
the Defendant does not gej the goods, the Defendant is 
not bound to pay for them. Now, as far as the evidence 
goes, it appear^ that the ^gqods arrived on the fbth of 
March : that on the i ith the Plaintiff took to the goods, 
and afterwards fold them'. There is therefore every rea- 
foh to believe that the non-delivery was occasioned by the 
aft of the broker himfelf. 

Chambre j. Certainly there was no delay in making 
the purchafe j but the delivery at the Jixe is not a deli¬ 
very to the Defendant *, becaufe the Plaintiff fends thbm 
itobe delivered to his own order, and before their arrival 

at 
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at Liverj^ool he ^ends orders that they fhall not l?e 4«U- 
vered to the Defendant till the time of ctedlt is, : 
havir^g then tal^en the goods, how can he j/ofTibly re* 
cover either for commiffion or for the rnoneyi paid in Ini 
own wrong for the goods ? • » 

Rule difcharged. 


iBz^^ 

Sp — 


V. 

HOLPINQ* 


Lynch and’J ones v, Hamilton. 


y^une a 8. 


•^HIS was an a£tion brought upon two policies of in- An infurer is 

furance effeaed by'the Plaintiff Jones, who was. an ^otindto com- 

r /• 1 1 • t T»i • municjite to ihe 

Infuraiicc-broker, for himfelf and his partner the Plain- iters any 

tiff Lynch. The firft policy bore date on the.iyth of inicllipence he 

Septcinher, and the fecond on the 26th of November i8o8. may 

r_: . -11 1 r 11 r .aflTcd his choice 

The infurance m both was “ at and from all or any of whether he will 

the Canary iflands to London, with leave to carry fimu- infure at a!I, and 

lated papers, and the King’s licence, upon any kind, of what prrmium 

goods or merchandizes on board the good fiiip or veffel, 

fay fliip or fhips,” valued, and declared to be “ on goods 

as intereft might appear, at ten guineas per cent , to re» If a fliip is ad- 

,urn xhxQQper cent, for licence or arrival.” The Plaintiffs ‘o be in 

* . . danger, and ihe 

declared the infurance to attach on goods laden on board infiireleffefts a 

\}ci<tFriendJ}}ip, Anna Margaret, %x\^PreJident. Thedeclara* policy on ihip or 

tion averred that the Plaintiff was interefled to the amount knowing 
rill -r iri ii in/* t hal t hc fhip 10 

of all the money infured; and further Itated that the da^iger is tme of 

dent was captured on the'iBth of November, and that an them, without 

average lofs was fuftained upon the good§ on board the *be fhips 

Frietidjldp by perils of tlie feas. The latter lofs was paid "(^rlLralnicnt* * 

into court. which avoids the 

policy. 

Although the rumour was falfe. 

If an infurer effeAs a policy on ihip or (hips, knowing their names, but*'net com- 
mooicating them,that the poUey is void j fuch an infurance being tanta. 
mount to a reprefeotatioo that hlVoes not Itnow* by what (hips the goods wiU 
come. 


D 3 
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Upon the trial of this caufe at the GuUd^all litdngs after 
laft Hilar^^txm before Mansjield C. J., appeared that 
the Plaintiff Jones had, mAuguJi 1808, effected a policy 
on goods by the Anna Margaret^ by which ihip he ex¬ 
pelled them to come }'but in confequence of inftruc- 
tlcms from Lynch, who was then at Teneriffe, flating 
that the goods would be fent home in ihip or Ihips, that 
policy was cancelled, and the policy of the 17th Sr/- 
was^effedled. Lynch fhipped this adventure on 
board the Friendjhip, Prejident, and Anna Margaret ; 
and hirqfelf returned to England by the Anna Margaret, 
which failed before the PreJidenU Finding, on his arri¬ 
val, that the policies then effefted fell fliort by 4000/. of 
the whole amount of his intereft, he caufed Jones to ef- 
fe£l: the policy of the 25th of Novemher. The Follow¬ 
ing paper was polled up in a confpicuous part of Ll'^jydh 
coffce-houfe on the 22d November, and continued there 
till the time of eflfefting the policy. “ The Howard, 
Marjb mailer, arrived off Dover, from Teneriffe. Off 
** the Salvages, on the 27th day of October, being one 
day’s fail from Lancerotto, Ihe full in with the Pre^ 
ftdent, Owings mailer : Ihe obferved the Prudent near 
on the larboard bow; Ihe appeared labouring much, and 
« to be very leaky and deep laden.” Jones at that time 
knew the Pn^dent to be a Ihip on board of which part 
of the goods infured was laden, and had the bills of lad¬ 
ing in his poffblfion. He did not communicate to the 

9 O O 

underwriter this circumftance, nor the letter, which 
was polled up, and which he had fecn 1 but the letter 
was notorious, and the Defendant had equal opportu¬ 
nities with himfelf of feeing it. Owings, the captain, be¬ 
ing called, proved, that on the x8tK of November his 
fbip the Prudent was captured by a E^ench privateer at 
the back of the lile of Wight, being then perfe£lly in 
pjOdd time: that on the ayth of OEober, when he faw the 

' Jt^oward^ 
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Howard, Matfit mafter, the Prejldent was in good orderi 
perfectly fea-wprthy, and neither leaky nor deeply ladeO) 
and that he had no communication v^hatev^r with the 
Howard, Shepherd for the Defendant, contended 
that the Plaintiff could not recover upon this fecond poli¬ 
cy, for that he ought to have communicated to the under¬ 
writer both this paper and the fa£f that the Prefident was 
covered by the policy; and urged tliat the concealment 
of either of thefe circum fiances would avoid the con- 
tradl. One of the jury raifed the queflion whether a 
policy could legally be effected on 0iip or fliips, without 
naming them, if they were *then known to the infurer $ 
to which his Lordfhip*anfwered, that it had never yet 
been decided that a policy was void on that ground* 
alone: but he left it to the jury whether the intelligence 
contained in the letter was not material to be communi¬ 
cated to the underwriter; and whether that communica¬ 
tion had been made. The jury found a verdi«£l for the 
Defendant. 


1810. 

Lynch 


t*. 

Hamilton. 


Vaughan Serjt. in Eajier term obtained a rule ntjl to fet 
afide this verdi£l and to enter a verdi£l for the PJalntifl', 
or have a new trial. \MansjieM C. J., upon the motion 
for the rule, obferved that there was no evidence or fuf- 
picion of adlual fraud in this cafe: but the jury were of 
opinion that if a man knew by what fliips his goods were 
coming, it was fraudulent to infure on ihip or fhips} and 
the rcafon is obvious, *fof if the Pi'ejident had arrived 
fafe, and another ihip had been lofl, the Plaintiff would 
have applied his policy on fliip or fliips to the veffel 
lofl. Lawrence J. thought it wortliy of confideration 
whether, when a perfon infures on fliip or fhips, it is 
not equivalent to a reprefentation that he does not know 
the fhips, and if he does know them, whether it may be 
deemed to amount to a miifeprefentatlon; for if 

D 4 underi* 
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i8io. 


Lynch 

V 

Hamilton.' 


underwriter were not thus milled, he woiSld inquire the 
ftate and condition of the ihips.l 

.. 

^hephci'd aAd Lensy Serjts., in {hewing caufe againft 
the rule, obferved that,* although it had never yet been 
decided that an infurer, knowing the name of the fhip 
by which his goods are coming, is bound to communicate 
it. at the time of infuring, yet fince the words of this 
policy indicate a. ftudious concealment of the name of 
the lliip when the plaintiff had the.*power to difclofe it> 
that was in efFe£l: a mifreprefentatiou, for it was equiva¬ 
lent to an alTertion that the plaintiff did not know by 
what fliip or {hips the goods would pome j and under 
ithefe circumftances it might be right to fay, that the 
Plaintiff pould not infure on {hip or Ihips: but the jury 
did not proceed merely on the ground of this abftra£k 
notion which they had conceived of the law, but, after 
their attention was called by his Lordfliip to the parti¬ 
cular application of thp law to the prefent cafe, they de¬ 
cided on the ground that an infurer is bound to inform 
the underwriters of all that he knows which can bo 
deemed material to the fubjedf infured; and in this cafe 
the Plaintiff poffeffed the intelligence that his fhip was 
deep and leaky, yet he does not communicate it. The 
objection is not, in form, that he did not difclofe that 
the Frefident was deep and leaky, for the fources of that 
information were equally open to both parties, but that 
he, having feen tfie ftatemeht *of the condition of the 
Preftdenty did not communicate to the underwriter that 
the Prefident was one of the fliips to be infured. If the 
infurance had been effefled on the Prejident by name, 
and the plaintiff had been informed that {he was deep 
and leaky, it ts quite clear that he ought not to have in^ 
fured without difclofing that information ; the not’ dif* 
clofing what &ip the Plaintiff meant to infure, is pre- 
eilely the fame thing in its cohfequenccs as if he had 

fpeoi- 
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fpeci^cally infJired the (hip Prefidentf and had concealed 

what he knew .of her condition : and it is immaterial 

whether the information be true or falfei Dec^av," 

Scandrett, 2 P* Wms, 170., where one havidg a doubtful 

account that a fiiip defcrlbed like his was taken, infured 

her without informing the underwriters. Lord Maccles* 

field. Chancellor, held, that he ought to have difclofed to 

them what intelligence he had of the (hip’s being in 

danger, and which might induce him, at le;dl:, to fear, 

that it was Joft, thougji he had no certain account of it} 

for if this had been difeovered, it is impoflfiblc to think 

that the infurers would have* infured the (hip at fo fmall 

a pramium as they had done, but either would not have 

infured at all, or would have infifted on a larger prd-‘ 

mium, fo that the concealing of this iutelligei^ce was a 

fraud. Yet that intelligence was doubtful. 2 Sir. 1183, 

Beaman v-, Fonnereau, at Guildhall; the Plaintiff’s agent 

received a letter to this effe< 9 :; “ On the i ath of this 

“ month I was in company with the fliip Davy ^ at 12 

in the night loft fight of her all at once: the captain 

“ fpoke to me the day before, that he was leaky \ and 

“ the next day we had a hard gale.” . This letter was 

not communicated to the underwriter; find altliough the 

(hip continued her voyage till the 19th, and was then 

captured, Lee C. J. held, that the agent ought to have 

difclofed the letter, for eitlier the defendant would not 
• _ < 
have underwritten, or would have infifted on a higher 

premium. And each part^ ought to* know all the cir* 
cumftances. In the cafe of Willes v. Glover, i Nevj 
Rep. 14., the contents of a letter which ftated the pro¬ 
bable time of the (hip’s failing, were withheld from tlie 
underwriters, and although that expc£lation was not 
corre£l, as the (hip did not fail for a fortnight afterwards, 
yet the withholding the intelligence was deemed to 
vitiate the policy. In a late cafe of JBeckwaite v. NaL 
f^rove^ tried at Guildhall, the Plaintiff had concealed from 

the 
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iSto. 

Lynch 


V, 

Hamilton. 


the underwriters the fa£I that he had reSmed a letter 

r , 

from the Cape of Good Hope, ftating that there then were 
two or thr^ French privateers in thofe fcas ; and upon 
the ground ^ that concealment he was nonfuited> and 
never moved for a new ^•ial. 


Vaughan and P^//, Serjts., contrh. There are two quef- 
tions in this cafe} fird, whether the Plaintiff is abfolutely 
bound to dlfclofe the name of the (hip if he happens to 
know it when he eflFects the policy; and fecondly, whether 
he is bound to difclofe every idle rumour that comes to his 
car. The jury did not proceed on the ground that the com¬ 
munication of this letter was material \ for when the Flain- 
‘ tiff’s counfel would have argued that in his reply, they 
flopped him} and they decided wholly on the ground that 
the PlaintidF, who knew the names of the veffels, had 
infured on fhip or fhips without difclofmg them. There 
is nothing in the terms of the fecond policy which in¬ 
dicates fraud, as it has been fuppofed; it only follows 
the phrafe of the former policies, which were effefted 
on the good fhip, fay fhip or fhips,” long before this 
' letter was received. It was impoffible that in this cafe 
the concealment of the names could be made an inftru- 
ment of fraud, for all the former policies had been ef¬ 
fected on (hip or fhips, and this was only an enlargement 
of the fame rifk, and on whatfoever fliip the lofs might 
have happened, all the underwriters on all the policies 
muft have contributed to bear it. To infure the refidue 
of the intereft in the fame terms after one fhip was ar¬ 
rived, was rather a proof of good faith. The produce 
was not fhipped on board the Prudent only, nor does the 
policy apply to that fhip alone, but equally to the Anna 
Margaret and Friendjhipi one of which arrived fafe, and 
the other fuflained only a trifling average lofs. The cafe 
might be different if there were any pretence to fay, tliat 
the concealment of the name of the fhip was fraudulent; 

5 hut 
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fa£l fus not bem found by the jury, nor was it 
even fuggeftecWat the trial. It is natural to fuppofe that, 
v^-hen an underwriter fubfcribes a policwon (hip or 
ihips, (ince the net is fpread fo wide as to include the 
rifle upon every velTel wherein aify of the goods can pof- 
flbly be laden, he will require a higher premium than 
when it is confined to the mifchances that may befal a 
fingle vefl'el: and fince the increafe of premium compen* 
fates him for the more extended rilk, it is urfneceflary to 
give him the advantages which reafonably enough attend 
an infurance effefted at a lower premium. As to the 
(econd point, the underwriter may prudently' abflain 
from communicating any rumours he may hear, for the 
very reafonthat has been sfligned as obligatory on him* 
to difclofe them, becaufe the difclofuve would increafe 
his premium. It may be admitted that, by the con¬ 
cealment, he takes the additional rifle on himfelf; if the 
reports are true, the infurance is gone, but if they are 
falfe, the infurance Hands unafFefted. In two of the 
cafes which have been cited, tliere were not mere ru«» 
mours, but fafts had actually happened which were 
never difclofed. It is to be colledled from the cafe of 
Dec^a V. Scahdrettt that the (hip was really captured, as 
it was reported, and it being captured, the Plaintifi^ 
who had taken on him this rifle, loH his infurance. In 
the cafe of Seaman v. Fonnereau, it may fairly be inferred 
that the fliip was in the ftate deferibed^^ from the language 
of the report, which adds, « the fhip, however, conti- 
« nued her voyage till the 19th.” This cafe, too, is 
very diftinguiflbable from that of WilUs v. Glover^ for 
there the plaintiff accompanied his order to make the 
infurance with direffions to conceal the expe£fed time 
of failing. In all the decided cafes the intelligence to be 
communicated has been addrefTed to the Plaintiff or his 
agent, and might and ought to have been difclofed by 
^em. Here the lettet Was hot addreffed to the Plaintiff 
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i8xo; 

Lymch 


V, 

lUlIXbTOM# 


or his agent j feme enemy might have pht it'up^ for 
purpofes injurious to the PiaintifF; and ^ at the trial it 
was proved ^at the rumour was unfounded. If every 
rumour is td be noticed, underwriters might obtain 
great advantages by thehifclves polling up notices that 
Ihtps were in danger. Both inftanccs of concealment, 
therefore, were perfeflly innocent. \_Mamjield C. J. It 
certainly does not appear in what light the jury confi- 
dered the concealment of the name of the lliip : they 
may have confidered it in two views; lirft, as a wilful 
and fraudulent concealment fecondly, as an inllance of 
the bad confequences of infuring on Ihip or fliips, when 
the fliip’s name was known.] 

Cur, adv. vult. 


Mansfield C. J, now delivered the opinion of the 
Court. 

After having recapitulated the fa^fls of the cafes, he 
obferved that, no doubt, upon eRablilhed principles, a 
perfon infuring is bound to communicate every intelli¬ 
gence he has, that may affe^l the mind of the under¬ 
writer in either of thefe two u'ays ; firft, as to the point 
whether he will infure at all; and fecondly, as to the 
point at what premium he will infure. Is this paper 
then a piece of intelligence oi that defeription ? It Rates 
that the Prejident had been feeu near the beginning of 
her voyage, deeply laden and leaky. In this cafe, the 
infurance being made on {hip* or Ihips, this paper would 
convey to all thofe who knew that the goods were on 
board the Prefident^ the intelligence, that tlie veflel 
which was bringing die goods was deeply laden and 
leaky, but it could not convey that idea to, thofe who 
knew not wh^'re the goods were : this paper, therefore, 
could not cqnyey to the underwriters' any knowledge 
that the fhip^infured was deeply laden and leaky; but 
Jt did io Jonc^iox hpkuew on board what jQjip the goods 

wer* 
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were laden. ^This made the difference in the ftate of 
Aheir informatwm; and the withholding, of the {hip’s 
namesj kept the underwriters completely injthe dark, as 
to .any notice that the fhip infured was deep and leaky. 
The queftion therefore is, wherfier tJie Plaintiff, effect¬ 
ing an infurance under this difparity of condition, is en¬ 
titled to recover. I cannot diftinguilh this from the cafe 
of Seaman v. Fonnereau, where a letter received, flated 
that the veflel infured had been feen in the night leaky, 
and had difappeared the next day *, and tliough that 
rumour was falfe, inafmuch as the (Iiip kept her courfd, 
and was afterwards captured, it was held that, for want 
of that dlfclofure, the underwriters were not liable. 
We do not now decide on the point, that a party cannot' 
infure on fliips or fliips when he knows on bo^ird what 
fhip his goods are laden, although the jury thought that 
was a proper ground for a nonfuit, but we decide on the 
ground of the adjudged cafes, applied to the circum- 
ftances of the prefent aClion, namely, that the Plaintiff 
did not communicate this rumour, fo prejudicial to the 
fafety of the velTel, when he himfelf knew it, at the fame 
time underftanding, as we do, that the rumour was 
groundlefs. 

Rule difeharged. 

9 

a 


Hill v. Townsend. 


J^HEPHERD Serjt. moved for a rule that the Plain¬ 
tiff in this adion, which, upon the trial at Coventry^ 
had been referred by an order of niji j^riuSf might enter 
up judgment purfuant to the award, upon an affidavit 
that the arbitrator had made fuch an award, and had 
fent it the Plaintiff's attorney, who was now dead, ^nd 
^at the aurard was not to be found among his papers or 

7 clfe- 


4$ 

x8xo< 

. Lynch 

V. 

Hamilton* 


^une s8. 

If an award U 
ioft, the Court 
will, ncverthelcfs, 
permit judgment 
to be entered 
accordingly, 
upon affidavit of 
its contents* 
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18 to. 

HlLl. . 
V. 

Towusehd. 


I^une a8. 


If an aflion be 
commenced, and 
the Defendant 
become bank¬ 
rupt and obtain 
his certificate, 
and afterwards 
Itermit judgment 
to be figncd for 
Vtant of a plea, 
after which the 
t^IaintifTs proceed 
againft the bail, 
the Court will 
Hot relieve the 
bail on motion* 
And feinblt!, that 
they could in no 
mode take ad¬ 
vantage of the 
bankrhptcy and 
certificate. 


“ , CASIS.IH TRINITT TERM 

I 

eUewHere. The original draft of the award was annexed 
to the affidatnt. 

The Cou\ granted a rule ntji ; and no caufe being 
Atewn, it was afterwards made 

Abfolute. 


Clarke v, Hoppe and Wdntner, Bail of 
, WjI^ON. 

^EST Serjt. had on a former Jay obtained a rule fttfi 
for fetting afide the proceedings in this affion 
againft the bail, under the following circumftanees. The 
Defendants became bail for Wilfon in the original a< 51 :ion, 
in Michaelmas term 1808; a commiffion of bankrupt 
ilTued againll Wilfon on the 26th of NonJemhet- 1808 : the 
bankrupt obtained his certificate on the 20th of January 
1809, not having then pleaded. The Plaintiff had ap¬ 
plied to the commiffioners to be permitted to prove his 
debt under the commilBon, but they would not allow 
him : however, they allowed him to enter hie claiitt un¬ 
der the commiffion, and recommended to him to proceed 
in his aclion. In June 1809, the Plaintiff fi,jned aft 
interlocutory judgment for want of a plea, and had fince 
executed a writ of inquiry, figned final judgment, fued 
out writs of execution, and 'proceeded regularly againft 
the bail. 


Vaughan Serjt, on a former day in this term fhewed 
caufe, Wilfon might have availed himfelf, in the ori¬ 
ginal a£lion, of his bankruptcy and certificate by pleading 
It; but having neglefted fo to do, and having permitted 
all the coils of the fubfe(^uent proceedings to be in¬ 
curred, he htas loft his opportunity, and the bail cannot 

1)9 
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be 111 a better oimdmon than their princijpal. If the bail 
could at this mqpaent furrcnder their principal, he would 
not be entitled to his difcharge, for his retfef is only- 
under the a£I of 5 Gee. 2. c, 30.^ 13. u 4 iich ena£l8 
that, ** if any bankrupt, who {hall have obtained his 
** certificate, and fuch certificate (hall have been allowed 
** and confirmed as by that a£t is dire^ed, {hall be taken 
in execution, or detained in prifon, on account of any 
** debt owing before he became a bankrupt,* by reafoh 
“ that judgment was q^tained before fuch certificate was 
« allowed and confirmed,” the Court may order him to 
Jbe difeharged : but if the principal in this cate were 
furrendered, he would*not be taken or detained, ‘fby 
reafon that judgment was obtained before his certifi- 
cate was allowed,” for he had his certificate long be¬ 
fore judgment, and before plea pleaded, and might have 
pleaded it; and thefe circumftances arifing long before 
the late ftatute 49 Geo. 3. c. 121. was pafied, it is unne* 
celTary to confider whether the cafe could be afFe^ed by 
any of the cna^ments therein contained^ 


4f 


Clakk* 


V. 

Hprrt. 


Befi in fupport of his rule. The bail are entitled to 
relief in this cafe. The objeftion to this is a furprize ; 
for it was confidered as of courfe that the bail would be 
difeharged. Beddome v. Hohrooky 1 Bof. ^ Pull. 450. n. 
Where, in fare facias againll the bail, they pleaded ge¬ 
nerally that their principal, after judgment recovered, and 
before the feire facias ifiued,* became a Ijankrupt and ob¬ 
tained his certificate, which was allowed before the ro- 
turn of the feire facias \ though the Court, on demur¬ 
rer, held that the general plea was given 6nly to the 
bankrupt himfelf, and even doubted whether the bail 
could in any way plead the bankruptcy and certificate; 
yet Butter J. faid, that might afford ground for the Court 
to relieve on motion, i Bof. Pull. 150., Donelly v. 
Ihmn. But as the bail here were not fixed before the 

certificate 
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certificate obtained, they cannot be fi 3 £e 4 after it. Tbe 
bail in the prefent cafe had no notice tha^ the a£lion was 
proceeding; neither ought they to be precluded of their 
relief by tire laches of the Defendant, who might have 
pleaded his certificate** 

Mansfield C. J. In every cafe the bail put them* 
fclves in the hazard of fuffering by the folly and negli* 
gehce of the Defendant; and although the common rule 
is that if the bail is not fixed before certificate obtained, 
they ar? difeharged : yet here there has been a negleft to 
plead the certificate. , 

Heath J. It is the bufuiefs of tlie bail to watch the 
proceedings. 

Lawrence J. If the bail will fearch the files of the 
Court they will find a writ of capias ad fatisfaciendum re* 
turned nihiU which is notice to them that the Plaintiff 
intends to proceed againft them. And are not the bail in 
all cafes bound and benefited by the defence of their 
pri^ncipal ? Is it not their bufinefs to watch him ? 

The Court dire£fed that the cafe fliould (land over, in 
order that the parties might fearch for precedents in fimi- 
lar cafes. 

On this day the matter Vas again moved. The 
counfel produced no precedents: but Beji faid it was 
an application to the equitable jurifdidlion of tire 
Court. * 

Mansfield C: J. We will let in the bail to try the 
right in the original adlion, in an iffue ; the Defendants 
undertaking not to fet up the bankruptcy and certificate 
as a bar j aud tlie bail-piece iti Uic mean time to ftand as 

a fe* 
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» fecyrity j tlie con^Ucratton of cofts to be referyed till 
after 4 he trial of'the iiTue ; anid the rule in the mean 
time to (land efilarged. I 

Lawrence J. faid that he had made enquiries of 
Mafter F^ety and tlmt the cafe had not been known to 
occur in the Court of K'mg'i Bench t thfit in the iflue the 
bail were to be Defendants, and the Plaintiff here was? to 
be Plaintiff in the iffue, and was to aver that fo much 
money was due and owing i and the bankrupt was not 
to be examined as a v^itnefs. 


tSio. 

Clarkr 


V. 

Hons*, 


Chambre J. This is a very nice queftion, and it is 
the firft time it ever came before the Court: we cannot 
therefore give cofts now. They muft ftand over for fur- ’ 
thcr confideration. • 

Rule enlarged. 


Nokes, Plaintiff j Styles, Widow, Deforceant. ytine 49, 

JT ENB Serjt. moved that the acknowledgment of a fine 

mi^t be amended by ftriking out the place men- knowledged in 
tioned in the caption. It was expfeffed to be, and was in muft 

fa£t taken and acknowledged at the houfe of J. Perretty before a^judVe or 
commonly known by the name of Perrott's Hotety in afrrjeant, if 
Brookyireety in the parifii of Bt. GeofgCy Hanover-f^uarCy there is a judge 
in the county of MiJdlefexy oh the yth of June 1810, 
before two ordinary commiffioners therein hamed : the acknowledged 
premifes were in the county of Salop* The conufor was before any other 
of the age of 83 years, and had fince returned into the cornmiiRouers, it 

county of Salop, and there was fome apprehenQon, from whether it appear 
the ftate of her health, and her advanced period of lifej by the caption 
that it might not be prafticable to procure another ac- ** was ac¬ 
knowledgment by her in that couift’y* It was pointed ™ 

VoL. HI. E out Or not. * 
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iSioi; 
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6ttt bjr thfe judge's clerk as an irregularity^, that th^ Co* 
nufor being In it was necefiary thit (he 

(hould perfenally appear before a judge to acknowledge 
it. Lew caitended tliat if the defe£^ ceafed to appear 
on the caption, there would be no obje^rion to the fine j 
for the ftate of the conuror*s health was fuch, that if 
ihe were ftill in Wejit^njierfkt could not appear before a 
judge, either in court or at chambers; and moreover, the 
rule of Cpurt requiring perfonal appearance generally 
was underftood by praf^ioners to relate only to fines le¬ 
vied in term time, not in the vacation: and upon en¬ 
quiry among pra£titionersi it appeared that, in point 
of fa 61 ;, it was ufual to take riie acknowledgments of 
. fines by dedimus as well in Wejiminfier as in the country 
and as well when there are judges in town as when riiere 
are none. The claufe quia agrotat was in ufe as well 
in the cafe of the conufor refiding in Wejhninfteri but 
not being well enough to come down to W^mityier-hall^ 
as of one refiding at a *Hiftahce^ 


The Court adjourned the decifion of the point to this 
day, when they were clear that the amendment could 
not be permitted *, and that if it were, the fine would 
ftill continue irregular. As to the fuppofed pra£rice, if 
an acknowledgment is taken before the chief juftice, no 
dedimus is necefiary \ if the acknowledgment is taken 
before a puifne judge, or a ferjeant, a dedimus direfled to 
them is necefiary*: but the difiFercnce is, that while a judge 
is in town no dedimus can be dire£l;ed to any other edm- 
mifiioners j and that if the acknowledgment be taken be¬ 
fore a judge or a ferjeant, a dedimus to authoriae it may 
iflue afterwards; but in the cafe of all other commiifioners 
the muft ifiue before the acknowledgment taken. 

The fine was irregularly taken in the firft inftance, be¬ 
ing ia dire$ conti'adi£tion tn a ftanding rule of the Court, 

and 
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and the parties fought to cure it by requefting the 
Court-to fan^Iion a fraud on their own rule. 


ft 

JLins took nothing by hU motion. 




NoKta. 

V, 

Stvi.ii. 


[IN THE EXGHEQUER-CHAMBER.] 

1 

a « 

SAXEiav V, Moor* June 19. 


^INDAL moved that the clerk of the errors might upon a writ of 

compute the intereft on the fum recovered 'by the being non¬ 
judgment affirmed in this fcafe : the a£Iion in the court adi**n i 

below was for goods fold and delivered) but his affidavit below 

dated a letter, written by the Plaintiff in error, foon was not a debt 


after the trial, in which he admitted that “ he conceived which carried 
that the accounts between the Plaintiff and Defendant tbe 

were finally clofed by the verdift of the jurywhence 
the Court could infer that the writ of error was brought intereft on the 
only for delay. Miller v. Coujms^ % Bof, Isf PulL^I^^ fum recovered 
The Court feeing it was in effedl, though not eaprefsiy ^Vr*-'^**?®^Jf**** 
admitted by the attorney for the Plamttff m error, that proved, 
delay was the objeik of the wit, refufed to ftay evecu- or admitted, that 


tion pending a writ of error brought; and the prao- thewritof enor 

tice of the King’s Ben’ch* is the fame. Lanv v. 

Smithy 4 r. 12 .436. ». And wherever ihe Courts he- Although there 

low would refufe to 'ftay executions, dus Court, on af- are ftrong cir- 

firmance, will give intereft. cumftanccs from 

° which It may be 

inferred that it 


Mansfield C. J. Certainly the law ii rather in an ^'■o“gbt for 
ttdd ftate in this refpeft. The Courts will not ftay an 
execution where tb^e is pofitive evidence of the purpofe 

E a of 
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'Jufic if}‘ 

•y ^ 

If a builder 
tiuderlakes a 
work, of fpectfted 
dunenfions and 
materials^ and 
deviates from the 
fpccification, be 
cannot recover 
upon a quantum 
walebantt for the 
Vvork, laboiirt 
and materials. 


of delay : but where there is ho evidenf e of it, though 
every one. knows the writ is fued out fpr delay, it is a 
flay of e^cution. The ihtereft in this Court muft pro¬ 
bably follow the rule of executions in Ae Courts be¬ 
low ; but the fa^s ft«ed by the Defendant in error are 
not fufficiently ftrong to prove that the writ is brought 
for delay only. It is true that the verdi^l of a jury fet* 
ties the account ; but it does not therefore neceflarily 
follow that the error is not brought for good caufe. 

» Rule refufed. 


Ellis v. Hamlen. 

« 

'^’HIS was an aclion brought by a builder agaxnfl his 
employer, upon a fpecial contrail for building a 
houfc of materials and dunenfions fpecified in the con- 
trad, to recover tlie balance of the fum therein agreed 
on; the principal part of the price having been paid. 
Upon the trial of this caufe this day at the fittings at 
Guil<U>all, before Mansfield C. J., the defence was, and 
the evidence fupported it, that the Plaintiff had omitted 
to put into the building certain joifls and other materials 
of the given deferipdon and meafure. The counfel for 
the Plaintiff proceeded to Inquire o£ the witneffes what 
additional fum muff be expended on the houfe to make 
it equal in v^ue to that wiiidh was fpecified in the cmw 
.trad, contending that the Plaintiff was entitled to reco¬ 
ver in this adion the whole fum which was fpecified in 
the contrad) excepting thereout the amount of this dif¬ 
ference in value, which, they faid, would be the mea¬ 
fure of damages, if an adion had been brought on die 
contrad by the employer againft the builder for not per¬ 
forming his coatrad % and diat if the fums w'luch had 
already been paid to the Plaintiff on account did not 

amount 
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amount to the whole price fpecified in the contra^, de« 
du£Iing therefrom the amount of the before«snentioned 
diiTcrence in valuoi the PlaindiF was entitled a veriKft 
for the refidue, minus that differeruce. 


t8l«. . 
Ellis 

V, 

Uamlbi;. 


Mansfield C. J. was of opinion that the PlaintifF, 
not liaving performed the agreement he had proved, mull 
be nonfuited. 

9 

The Plaintiff’s couni^l then reforted to a count which 
they found in the declaration, for work, labour, and ma¬ 
terials, upon a quantum^ valehant^ and faid, that the 
Plaintiff having the benefit of the houfes, was bound at 
lead to pay for them according to their value. Mans- 
field C. J. Suppofe you had come hither upon a qdantum 
valebant only, could you have recovered on it ? Cer¬ 
tainly not. The Defendant would have faid, " I made 
no fuch agreement: I agreed to pay you if you would 
build my houfe in a certain manner, which you have not 
done Here the Plaintiff has properly declared on his 
fpecial contraft, and he has fhewn and proved that he - 
made fuch a contrail, and has received much money on 
it. He cannot now be permitted to turn round and fay, 

I will be paid by a meafure-and-value price. The De¬ 
fendant agrees to have a building of fuch and fuch dimen- 
fions: is he to have his ground covered with buildings of 
no ufe, which he would be glad to fee removed, and 
is he to be forced to pay for them belides ? It is faid he 
has the benefit of the houfes, and therefore the Plaintiff 
is entitled to recover on a quantum valebant. To be fure 
it is hard that he ihould build houfes and not be paid for 
them ; but the difficulty is to know where to draw the 
line \ for if the Ddendant is obliged to pay in a cafe 
where there is one deviation from his contrail, he may 
equally be obliged to pay for any> thing, how far idkvex 
diftant from what the contrail ftipulated for. The Plain-, 
tiff acc^dihgly was nonfuited; and the cafe was never 
again moved. 

E 3. 
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June |o. Doe, on the Dexnife of Gods^ll, v. Inous, 


A notice defir¬ 
ing the Defend¬ 
ant to *' quit the 
premifes which 
you bold under 
mci your term 
therein having 
long fince ex* 
pired,** does not 
recognize a fub- 
Afiing tenancy, 
from year to year 
fubfequent to the 
term, but is a 
mere demand of 
pofleffioD* 


'J’HIS ejectment, brought to recover the poflefllon of 
a mefTuagc in Cewest upon three demifeS, the 
firft of which was laid on the 27ch of December 1805, 
and the fccond on the 31ft Auguji 1809, was tried at the 
Winchejler Lent affixes x8io, before Chamhrel.^ when a 
verdi^ was found for the PlaintiiF, fubje£i; to a cafe in 
fubftance as follows : Godfill being feized in fee of the 
premifes, on the 8th day of January 1809, by indenture 
demifed them to the Defendant for feven years from the 
2ift of December then lail paft, at the yearly rent of 
26/. $s.t and died feifed in March 1802, having firll:, by 
will duly executed to pats real eftates, devifed them to 
his ton John God/ell^ (the leflbr of the Plaintiff,] in fee } 
alfo the rents and profits ariiing therefrom, to be received 
|>y his executors until his fon ihould be of age, and to be 
applied by them for his fon’s maintenance and advance- 
siient in life, as to' his executors Ihould feem meet; and 
the rehdue, if any ihould remain in their hands at the 
time of his arriving at the age of 2X ycars^ to be paid to 
him for his own ufe and benefit: and he apppinted tlie 
Defendant and three otheA his executors. The Defepd> 
ant had continued in poiTeffion of the premifes frpm the 
commencement of the term t)f feven years hiffierto. Thp 
Defendant, after the death of the lefibr, paid the rent re^ 
ferved by the leafe to one of his co-executors Thomat 
Gtdfellt during the continuance of the leafe i and front 
the expiration of the leafe to ^e aift of December i8o8» 
likewife paid him rent after the fame rate. The leflbr 
of the l^laintifiF attained the age of 2i on the J3th of 
\Bog s. and on the. ad day of November in the. 
fame yetr gave to the Defendant notice to quit the 
liottfe, ftore-houfe, and quay he held under the leflbr e£ 

the. 
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the Plaintiff^ {^uate at Wtji Ccmits^ in th^ JJle of Wight, 
the Defendant*^ term therein having fome time (ince ex¬ 
pired.’* No other notice to quit had been gnren. The 
queilion for the opinion of the Court wasj whether the 
leflbr of the Plaintiff were entitled to recover. 

Lens Serjt., for the leflbr of the Plaintiff, was ftopped 
by the Court} who called on 

i 

Shepherd Serjt, He contended that by the notice which 
had been given, the leflbr of the Plaintiff, by uflng the 
expreflion the premifes which you hold under me,** 
diftin£ily recognized a tenancy of the Defendant, as 
holding under the leflbr of the Plaintiff after the time 
when the old leafe had expired in 1805, and after the 
time when the intereff of the executors had expired. It 
was in proof that the tenancy flrft originated from 
qift December } and therefore every fubfequent year after 
the expiration of the leaie muff be computed from 
21ft December, A notice therefore given on ad NWiuo 
ber, mufl; be underftood as a notice requiring the Defend* 
ant to quit on a iff December then next enfuing, which 
was too Ihort a notice for quitting cm that day, and un« 
reafonable; and it could not be underftood as a notice 
requiring him to quit at die end of the enfuing year. It 
was therefore bad as'a notice, but good as a demife, ox 
rather as the recognition of a fubfiffing tenancy, which 
could not be determined without notice]^ and no fubfe- 
quent notice had been given. 

Manseibld C* J. You do not ihew that die holding 
fubfequent to the explralion of the leafe was with the 
affent of the leflbr of the Plaintiff. There is nothing at 
all in the cafe.. This writing is not in the leaft like a 
notice to quit, but is a mere demand of poffeflion, die 
Defendant’s term having then fome time (ince expired. 

£4 The 
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The leflbr of the Plaintiff need not havtf given ai?y noi- 
tice at all hut the circumftance of his^havlng given a 
notice, will not hurt him. The Plaintiff is entitled to 
judgment on the fecond dcmife. 


30. 

To entitle the 
grantee of an 
annuity to reco¬ 
ver back the 
price, as money • 
had and received, 
it is fufficient if 
the grantor has 
comnunicated to 
the grantee that 
^ftcre are defeats 
in the metnorial, 
and has treated 
for a compro- 
xnife on the 
ground of the 
annuity being 
void, although 
the grantee 
neither demands 
payment the 
arrears, nor ten¬ 
ders new fecu- 
rities, nor deli¬ 
vers up the old 
ones, before he 
Cues. 

And although 
the grantor has 
taken no adlive 
to At 

^ilAde the Acttrh 

ties* 


Waters v. Sir Wm. Manselll, Bart. 

^HIS, was an action for money had and received, 
brought to recover back the j>rice which the Plaintiff 
had paid for a life annuity, it having been difeovered 
that on account of an informality in the memorial, which 
omitted to ftatc as part of the confideration, that the life 
of the c^ui qut vie was to be infured at the expence of 
the grantor, the fecurities were void. The Defendant 
pleaded the general ilTue, and the flatute of limitations'. 
Upon the trial of this caufe at the fittings at ^ 
minfier in this term, before Mansfield C. J., it appeared 
that when fix half-yearly payments of tlie annuity had 
been made, the Defendant, becoming embarrafied in his 
circumftances, went abroad, andr after that time he never 
made any further payments of the annuity. In his ab- 
fence, his mother, Lady lAanfelly within |^x years before 
the commencement of this aftion, by the agency of her 
folicitor, fenta circular letter to all her fon*s annuity cre- 
ditors» and' amongft othem to the "plaintiff, apprizing 
them that ihe was informed that all the annuities could 
be fet afide for want of form, but that (lie was willing to 
compfomiffr with all of them, if all would accede to the 
meafure, and torc^sy them their principal and intereft, 
:^ey giving’ credit for the feveral annuity payments which 
they had received j but, that unlefs all accepted the pTo- 
pdfal, It vfeuld hot be granted to a part of them ohly, 
and diey wnuld receive nothing. When the Defendaht 

t5 returned 
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returned to Eikgland he aflented to what ^I^ady Mavfell 

had done; bub all the annuitants not acceding to the 
terms propofed, the negotiation dropped* Lady Math- 
fell*& foHcitor being examined, ftated, that he never 
knew of the fpecific defe£ls in t!iis annuity : the Flain- 
tiflF’s folieitor, on the other hand, gave evidence 
that he did know of the fpecific defe£ls, and be¬ 
lieved that the other witnefs knew them, Lem Serjt., 
for the Plaintiff, relied on this evidence *as proving 
that, within fix years paft, the Defendant had ac¬ 
knowledged the debt, by. admitting the annuity deeds 
to be void. Serjt. and Cajberd, for the Defendant, 
obje£led, that the money was originally paid as ^e cun- 
fideration for the purchafe of an annuity, and nothing ' 
was proved by which it appeared that tlie annuity did 
not ftill fubfiil: for although it was alleged that there 
' was .fome defe£^ in the memorial, the fpecific defe£k was 
not dated to the Plaintiff, and nothing was in fa£f done 
in confequence of the obje^fion. If the Defendant had 
applied to this Court, and had procured the annuity to 
be fet afide for thefe defe£ts, th^ Plaintiff might well 
have recovered the price j but Lord Kenyon C. J. Iieldi 
that it was neceffary the grantor iliould difient to the 
annuity, and that unlefs the annuitant has communicated 
the defeif!^ to the grantor^ and requeffed new fccurities, 
and until the grantor has rlfufed to exbcutc them, the 
annuity muff be deemed to fubfift ; or at lead it does 
not lie in the mouth of tin! apnuitant*, by^^whofe own 
laches it happens that the fecurities are imperfefl, to fay, 
that it is at an end. Weddell y, Lymham^ x EJp, N*P, 
Rep, 309. Hkis V. Hicks f 3 Eajl, 16. Where tlie Court 
held the defendant entitled to fist off all the annuity- 
payments that had been made before th^ annuity was 
fet afide, it exprefsly appeared that new fecurities had 
been tendered by the grantee, to the grantor for execu¬ 
tion, 
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tion, »nd that the latter had refufed to^execute them. 
At leaft the PlaintiS* ought to have given up the annuity 
deeds to be cancelled ^ for before he could fuftain thia 
s£lion) he was bound to put himfelf into fuch a fitua- 
tion, that he could never again turn upon the Defendantt 
and| by inhfting on the annuity, render it neccSary for 
him to move to fet afide the fecurities. 


Mansvielc C. J. Lord Kenym'% opinion is clearly 
law fo far as this, that the Plaintiff cannot, by his own 
negligence,' alter the contra^ from a contraft of annuity 
to a contra^ of money had and received: but after this 
negotiation, and it being underffood between the two 
folicitors that the fecurities are void, the queftion is« 
whether, upon the compromife not going on, it was 
necedaryf for the Plaintiff to demand payment of the 
arrears of the annuity, or to tender new deeds before he 
could bring this a£tion: he was not bound to fend back 
the old deeds, for they are part of his evidence to make 
out his cafe when he conies to bring his aftion for mo* 
ney had and received. The evidence being contradic¬ 
tory as to the folicitoi^s khowledge of the defeats, bis 
' Lordlhip left it to the jury to find, whether the Defend¬ 
ant had diffented from the annuity'or not, and, confi- 
dering this as a new point,,dire^^ed the jury, if they 
ihould be of opinion that tl^ Defendant had diffented* 
diey ihould find a verdi£f for the Plaintiff $ and gave 
liberty to the Defendant to move to enter a nonfuit, if 
the Court Ihould be of opinion that it was necefiary to 
this afl^ton that any thing more ihduld take place be¬ 
tween the parties, than that both of them ihould under¬ 
hand that the fecurities were void. The jury accord¬ 
ingly founda yerdi^ for the Plaintiff for the damages in 
the declaration, fubjetl to an account to be taken by an 
arbitratori aj|d fubjed to the point referved. 


7 t 
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on thi| day mcnrrd to enter a nonfuit, upon die 
fame gronnds.which he had taken at the trial, and pari 
ticularly infilled en the point, that the PlaintilF ought ^ 
liave given up the deeds $ for that by lying by, he mi^t, 
in many cafes, change the Defendant's fituation, whofe 
witnefles might die, fo that if the Plaintiff ihould again 
choofe to fet up the annuity, the Defendant might be 
unable to difprove it. 





WAtMii 


V . 

Maatiuir* 


The Court were* unanimous in refufing the appIica<F 
tion; it was a llrange argument: the Defendant firft 
pays fix half-yearly payments, then becomes enibarraffed, 
and ceafes to pay *, he then treats for the redemption of 
the annuity, and on that treaty both parties agree that the 
annuity is yoid, and no payment thereof is ever afterwards 
made. 

Rule refufed. 


RAWiiiHOS, Deinsindant j P&xce, jo. 

Tom and Mary his Wife, and William. Tom 
and Mary his Wife, firft Vouchees; Johh 
Tom the Younger, lecond Vouchee. 


^HIS recovery was intended to have been of Eajitr 
term laft paft, and with treble voucher, the vouchees 
appearing by attorney, an^ the tenant appearing in per- 
fon. By a miftake, however, only one dedimifs was ob- 
taineds; and fent into the country^ but the acknowledge¬ 
ments of both the firft and fecond vouchees were taken, 
the latter of which was therefore irregular; and after 
die \^it of entry had iffued, and the tenant had appeared 
at bar, the curfitor, difcovering the miftake, refufed to 
make out the and tianfcript, upon the ground 

Uut ^ere ought to have been a fecond didimut for die 

fecoi^ 


A recovery may 
be amended by 
ftriMng out the 
voucher of a 
vouchee, whofe 
acknowledgoicat 
was ta^en with¬ 
out a dttUmtu* 
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1810. fecond vouchee. It being of little importance whether 

"'■■-f the fecond vouchee were or were not vouched, in order 
Rawukgs#< . , » 

avoid the cxpence of futrenng another recovery de^ novo, 

Trice,T enant; Lens Serjt. moved to amend the writs of dedimus and 

Tom and Others, entry, and the warrant of attorney, duplicate and pracipe 
Vouchees* name and the warrant of 

' , attorney of John Tom the younger, and every thing elfe 

that related to him j fo that the recovery might become 
a recovery vJith double voucher only, and might pafs as 
of the laft Eajier term. 

The Court permitted the amendment. 


July z- 

If a Defendant 
calls on a Plain- 
-tiff to produce at 
the trial a deed 
injiis cuftody, to 
which the Plain¬ 
tiff is a party, and 
under which he 
claims a bene¬ 
ficial efta»e, it is 
not neceffary that 
the Defendant 
^ould call the 
attehing witn^s 
to prove the due 
execution ot the 
deed when pro* 
duced* 


Pearce v, Hoopbr and Others. 

T^RESPASS for breaking and entering the PlaintifF’a 
clofe, called Coldrinick Wood, and cutting down 
the coppice and underwood there growing, and feizing, 
taking, and carrying away the fame. The Defend** 
ant pleaded not guilty. Upon the trial of tliis 
caufe at Launc^oUf at the laft Spring aflizes for 
the county of Cornwall^ before Craham B., it ap¬ 
peared, that by a leafe bearing date the pth day of 
March lydd, S\x jChrifiopher^Ffeife granted Xo Thomas 
Fearccy for a term of 99 years, determinable on 3 lives, 
all tliat meffuage and tenement, with the appurte¬ 
nances, called Coldrinichy then in the occupation of 
Thomas Pearccy excepting thereout all timber trees and 
faplings, with liberty for the lelTor to enter and cut them. 
The lefTee was dead : and tlie Plaintiff was liis Ton, and 
had for fome yj^rs been in pofteifiopi df the premifes d<s 
mifed by the i^fe, as executor to Sis father. The place 
in queftion was a wood, containing about 15 acres, ad¬ 
joining 



IN THE Fiftieth Year pv GEORGE IIL 

joining to CUdrinick tenement, and called Coldriniclt 
Wood, which^the Plaintiff now claimed as part of the 
eftate of CoMrinkk, At a public auOiion, for felling in 
lots fevcral ellates of the propriety of thefe premifes, 
held on the aid of Novmber 1808, the thirty-fecond lot 
expofed to fale was defcribed to be the fee ilmple of Cold^ 
rinick eftate, then in the poffclTion of the Plaintiff, and 
contaiiung 45 acres. The Plaintiff^ was prefent in perfon, 
and was the higheft bidder for this lot, and was declared 
the purchafer. Th^thirty-third lot, which was next put 
up to fale, was defcribed in the particular to be the fee- 
fimple of Ceidrinick wood, In hand, contsuning 15 acres, 
with the underwood and timber thereon, and immediate 
poffeffton thereof to be given. The Plaintiff, by his. 
agent, bid for this lot alfo. He did not, at the time of 
the fale, claim the property of it to be his own ; nor did 
he objedl to the fale. This lot was bought in ; but the 
Defendant, Hooper, afterwards became the purchafer, by 
private contradl; and at a fubfequent time, with his fer- 
vants, entered thereon, and cut and carried away a part of 
the underwood and alders, being of fuch a defeription, 
that, if the place in which, &c. were demifed by the 
leafe of the wood taken was not referved to the 
leffor under the exception therein contained. The Plain¬ 
tiff gave fome evidence of his having for feveral years 
liaving had the occupatioi^ of the wood, by depafturing 
his cattle therein, making the hedges and fences thereof, 
and thinning out the underjvood, and •taking it for his 
own ufe. The Defendant propofed to ihew, not only 
that this wood was iE>t comprehended in the Plaintiff's 
purchafe of Coldrinich effate, but that fince his purchafe 
was commenfurate with the premifes demifed by his 
leafe; his taking a conveyance which excluded the wood, 
was evidence againft him that he knew that &e wood 
had never been demifed to him by the leafe; and with 
this intent the Defendant gave notice to the Plaintiff to 

produce 
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I 

prodttcei upon the trials the indenture of le^e and re^ 
leafe^ wherein the yendor had conveyed^^to him 
Wffcrl eftate# by a defcription limited to a fpecific num¬ 
ber of acres } which would necedarily exclude Coliri- 
nich wood. The Plaintiff accordingly produced thefe 
deeds; but the Defendant not being prepared with the 
attefting witneffes to prove the execution of them, it 
was contended on the part of die Plaintiff, that without 
fuch proof „they could not be received in evidence^ On 
the other hand, the Defendant contended, that fince thefe 
inftruments came out of the hands of the Plaintiff, un¬ 
der a notice to produce theYn, and contained his title 
to the premifes, (if he had any title,) it muff be confi- 
^ered that further proof of the execution of them was 
unneceff^ry. Graham'b, was inclined to receive the 
evidence, but, upon the authorities cited» rejedled it, re- 
ferving the point; by the production of the original 
deeds the Defendant was incapacitated from giving in 
evidence a copy of it, with which he was prepared $ 
and the jury found a verdiCt for the Plaintiff* 


Lens Serjt., in laff Et^er term, moved for a rule ntfi 
to fet afide the verdict; and to have a new trial on ac¬ 
count of the reje£tion of this evidence : he admitted 
that in a recent n^t prius cafe, Wetheijion v. Edgingten^ 
% Cantpb. 94., the rule in Gordon v. Secretan^ 8 T. R, 548>> 
had been adhered to} but be obferved that if the Plain¬ 
tiff had brought am aOiion diveClly upon this inftrument, 
the'Court would have enabled him to prove the execution 
of it, by compelling tHe Defendant, under a rule of the 
Court, to produce it for iiifpe£iion. ,Blakey v. Porter, 
ante x. 386. Perhaps, where the Plaintiff claimed only 
indireClly through the medium of that inffrument, the 
Court might not think fit to exert that interference $ but 
it was neverthelefs reasonable thtn the Phiintiff fibould 
not be precluded from proving his cafe^ becauie the De¬ 
fendant 
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fenda&t m^t thinC fit to withhdid from him the know¬ 
ledge ‘of the ^|iames of the atteftiOg whnefiei. It 
wat of the greateft importance that this point fhonid be 
fettled. The Court granted a rule nlfi, 

Beji Serjt., in Ihewing caufe agaihfl: the rule, firft 
contended, that as the PlaintiiF had, under the leafe of 
1764, a title to the underwood at lead, whether the fee- 
fimple of the foil had been fince conveyed to him or not, 
the Court ought not tp fend this to a new trial; becaufe 
if they did, upon the leafe, the Plaintiff muft necefiarily 
obtain a fecond verdidl fimilar to the firft. But the Court 
held that they could not* fay that the effe6% of this evi¬ 
dence, if admitted, might not very materially alter the 
cafe; and that the queftion therefore was, whether a 
deed coming out of a man’s hands, to which he himfelf 
is party, is admifiible in evidence againft himfelf, with¬ 
out any proof of atteftation ? Upon which Beji argued, 
that it was incumbent on the party calling for the deeds 
to prove the execution of them. The point had been de¬ 
cided in Gordon V. Secretan, 8 71 R. 548., where a decla¬ 
ration on a policy averred the Plaintiffs to be interefted 
to the amount of the infurance ; and the Defendant, 
meaning to difpute that fa£t at the trial, gave them 
notice to produce certain articles of agreement between 
them, (who were alfo ownefs of the fliip,) and the cap¬ 
tain, whereby, as he contended, it would appear that 
the captain, who was not*a Plaintiff, was interefted in 
one-third of the neat profits of the cargo, and that con- 
fequently the Defendant, who had paid into court more 
than the amount of the other two-thirds, was entitled to 
averdi^l:. The Plaintiff produced the inftrumtnt, at- 
tefted by two witnefles, and infifted that the Defendant 
muft call one of them to prove the execution : againft 
this, the cafe of Iht King v. MiddUzoy^ 2 F. 12.41., 
was ftroi^ly urged, but Lord EtMorough C. I. faid, 

that 
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th^i; Uut cafe had been Hnce over>Ailed; :^jd* "that 
notice given to the oppofite party for tl^ produ^ton of 
an mftrumeiit at trial, did not relieve the party calling 
for it from the neceihty of jwroving it when produced 
by the fubferibing \wtnefs. If it were fo, it would 
foHow that if a party were fixed with the pofleffion of an 
inilrument affe£ling his property, however queftionable its 
execution might be, and even though he bad impounded 
it becaufe^it was forged, or had been obtained by fraud } 
the parry attempting to avail hlmfelfof it would, according 
to this argument, be relieved from the neceflity of calling 
the fubferibing witnefs. This cafe, which has been fo re¬ 
cently decided, is not diilingpiflrable from the prefent: 
the agreement there called for was, like the conveyance 
here, an inilrument to which the Plaintiff was a party, 
and which was in the hands of the Plaintiff. It is imma¬ 
terial what are the contents of the inilrument; the only 
quellions to be alked arc, who arc the parties to it, and 
in whofe hands is it found. This decillon has, ever 
fince it was pronounced, been afled on at fii/i pHi/s, 
and there is much reafon in it. A party who docs that 
which in fairnefs and in duty he is bound to do, by pro¬ 
ducing upon notice any inilrument he has in his hands, 
does not thereby difpenfe widi the proof which is re¬ 
quired ill all other cafes, the tellimony of the attelling 
witnefs, who perhaps may know Ibme fraud, or other 
peculiar circumllances under which the execution was 
obtained. , 

Lens, conirh, was flopped by the Court. 

Mansheld C. J. There can be no doubt in this 
cafe. The cafe decided before Lord EUit^orough might 
be perfedlly right: the mere poffefiion of an inilrument 
does not difpenfe with the nccelTity which lies on the 
party caUifig for it, of producing the attclUng witnefs. 
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An inftance is properly-ptit in the cafe of a willj cited in 
Cerdon\, Secnt^ as having been tried before Lord 
Kettpt$! for fupppfii^ that an heir ^ law is^in plTeC. 
lion of a Will, and the devifee brings an ejeftmentt and 
calls on the heir to produce the 'will; therfe the heir 
claims, not under the will, but againli the will, and it 
would be very hard that the will Ihould be taken to be 
proved againll him, becaufe he produces it: but that is 
very different from the cafe where a man is cabled on to 
produce the deed under which he holds an ellate., The 
Defendant has'no intereft in the fee-fimple of the eftate, 
if this deed does not convey if: confequently, if he pro¬ 
duces the deed under which he claims, lhall it not be 
taken to be a good deed fo far as relates to the execution, 
as againll himfelf ? There muft neceffarily, thereftye, be 
a new trial in this caufe. 


iBie. 


Feaxcs 


V, 

Hoovta* 


The reft of the Court concurring. 

Rule abfolute. 



JkloRGAN, on the Demife of Dowdinc, Efq. v* a, 

Bissell* 


'TTIIS ejeament was .tried at the Hereford fpring 
affizes 1810, before and a verdia was 

taken for the J^aintiff, witji liberty for ihe Defendant 


Whether an 
xnftrumeht lhall 
be a leafe, or only 
an agreement for 


a leafe, dependa on the intention of the parties, as it Is to be coUeilcd from the 

inftrument. . 

Strong circumftances of inconvenience tpp^ent on the inftrument, if it (hould 

be conftrued as a leafe, indicate the Intention «f the parties that it Ihould be an 

X^reement only. 

Such aaa ftipulatioo that out of the rent mentioned, a proportionate abatement 
Ihould be made in relped of certaip excepted premiftsi for until that was ap¬ 
portioned, the leflor could not diftrain. 

And aftipudation thaf the tenant Ihould hold at and under all nfual covenants as 
between Untfi^d and tenant vrh«e the praoifes ar« fitaate; for it may be difput* 


able what are ufual covenants. 
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td move to fet it afide, and entet a niml^it, in cafe the 
Court Ihould be of opinion, that the iiulrument put is 
evidence amounted to a leafe of the farm in qUeftion* 
The inilrument, when produced, appeared damped with 
a fixteen {hilling agreement itamp, and with a thirty 
{hilling deed {tamp alfo i it was dated on the ad of 
OBdhft I Bed, andthfe content^ were in fuhitance as fol¬ 
lows : “ Mr. DoHjoding agrees to let to Mr. BiJjfeU all that 
farm in the pari{h of Cradleyt (except 3 pieces of land, 
containing 5 acres or thereahoutsj^ knd except all trees, 
faplings, coppices, woods, and underwoods, with liberty 
to fell and carry away the fame,) to hold from the 29th 
of S(ftmber h.% for the term df 21 years, determinable 
at the end of the firft' 14 years on la month’s notice, at 
die yearly rent of 226/,, payable on the 25th of January 
yearly, and at and under all other ufual and cuitomary 
covenants and agreements, as between landlord and te¬ 
nants, where the premifes are (ituate. Mr. Bijfell to 
fpend fix waggon loads of Worcejlcr dung annually, over 
and above what is made upon die land j to remove the 
{locks in Pontix Pltcht (except the pear trees,) into or 
round the piece of land called Old Cradleyt at his own 
expence : Mr. Dewding to allow 26/. a-year for manure, 
10 loads to be fpent amiually on the meadow land 5-— 
to ercdl a cowfiied, pitcii*the {table, and pale the fold- 
Jrard; — to put new gatts where wanting j the fold- 
yard to be completed in a month from this time j the 
fame to be kept in repair* by Mr. Bijfell^ being allowed 
timber in the rough; to have the ufe of limeftone in 
the coppice adjoining, for the farm, and for fale 150 
Idads: to allow a proportionate part of the rent from 
Michaelmas to Chriflmas ; to put and keep the tiling in 
repair during the term; to allow a proportionate part of 
the rent for the three pieces of land above excepted* 
Witnefs OUT hands,. ill i 8 o< 5 , John Dowding^ 

Jeftph j^Jelld* This inilrument was figned on un- 

ftamped 
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ftofnped paper, at the oflRce of the attorney for both pai> 
ties^ wlio afterwrds, £^nt the end of the year 1809, 
without any efpecial direftion from^ the Defendant, 
caufed it to be ftamped with an agreement ftamp, but 
afterwards, va. Febt^ary 1810, a flioit tiihe before the 
trial, caufed it to be damped with a Icafe damp at the 
Defendant's requed. The Defendant entered bn the farm 
in purfuance of the agreement, as from Michaelmas i 8 o( 5 , 
and paid rent. A draft of a leafe was afterw'aftls pre¬ 
pared, but the parties' being unable to agree on the co¬ 
venants to be infeited, it never was executed. la Ja* 
nuary 1808, the Defendant received notice to quit at 
Michaelmas 1809, In ortJer to ihew that this indru- 
ment amounted to a leafe, for the Defendant the cafe 
was cited of Poole v. Fentleyj i£ F.a^f 168.; buf for 
the PlaintiiF the didinftion was taken, that there the 
concluding words, ** this agreement to be confidered 
“ binding till one fully prepared can be produced,” 
made that to be a leafe; but that the general rule was, 
whether a future indrument »is contemplated. Lam- 
rence J. faw nothing ift this paper that looked to a future 
leafe, and what paded afterwards was not material. 
Where there is an indrument, by which it appears that 
one party is to give polTeffion and the other to take it, 
that is a leafe, unlefs it can be collefted froxir^the in* 
drument itfelf, that it is an agreement only for a leafe to 
be afterwards made. 


i8l0*« 

Moroan,' 
Leflee of 
Dowoing, 

V* 

BiSSSLL» 


Williatns Serjt. having In this term obtained a rute 
tiift that the verdifi might be fet afide and a iio'nfuic 
entered, 

Peji Serjt. liow (hewed caufe. He contended, that 
the intention of the parties was to be collefled, not 
merely from the contents of tlie indrument, but from 
all ancillary circumdances. It was, however, clear, even 

F 2 from 
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. from tlie contents of this paper, that i was not the 

ioftrument intended to regulate the im&te&s of tlwfe 
Le€i» of parties during the term agreed on. The relation of 

Dowciho, landlord and tenant is not complete unlefs the landlord 
Bisseil. diftrain. In thelbeginning of this inltrument is an 

agreement for the yearly rent of 226/., but in a fubfe- 
quent part of it is a ftipulation, that the landlord fhall 
allow a proportionable part of that rent to be deducted 
in refpedl of the three excepted clofes. Until that pro¬ 
portion was afcertained, there xsa& no fixed rent, confe- 
quently no diilrefs could be taken. It is further (Upu- 
la(ed, that the demife is, at and under all other nfual 
covenants. A covenant necbfiarily implies, that the 
ierms are to be defined by a deed under feal, whereas 
this kiftrument was not under feal; and that tha De¬ 
fendant underflood it to be an agreement only, may be 
inferred from the circumftance of an agreement flamp 
being affixed to k, and ftill more ftrongly from the cir- 
cumflance of a draft of a leafe being afterwards prepared 
by the dire^ion of the parties, and broken off becaufe 
they could not agree what were the covenants to which 
this contraa bound them. Befides,*if tins were the final 
inflrument, it would be neceflary in declaring thereon, 
' firll, to aver and prove what were ufual and cuftomary 
covenant, which would be extremely inconvenient, and 
never could have been the intention of the parties. 
^hawrenct Jm The argument is not, that no further in- 
ftrument was intended, tut that the firft inflrument 
conveys an interefl as a leafe, and that the future leafe is 
in the nature of a further afTurance.^ This is very dif- 
tinguifhablefrom Poo/e v. Sentlty, which was an agree¬ 
ment for a building leafe, and there a feparate leafe was 
to be granted of each hqufe fucceffively, as it ihould be 
finifiied, m order to make a difiina title and apportion¬ 
ment pf ground-rent to each fubordiiiate purchafer. 
Nothing of that fort appeared here; and the aas of the 

■ *3 pardH 
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•partiesi, denote a| ftrongly asany eaprefs declaration they 
could Inre madO, their intention of having a leafe. He 
alfo cited Sturgmn v. Painter, Noy, I i8.; Goodtitle, m 
Hemife of E/invich, v. Way, I Term, Rep, 735.5 Doe, on 
demife of Caere, r, Clare, 2 'Term Rep, 739. ; Roe, on 
demife of Jachfen, v. J^kburner, 5 Term Rep, 163.5 and 
though that cafe turned upon the want of a ftamp, yet 
the executing an agreement without a (lamp, indicated 

that the parties intended an agreement for a leafe, not a 

« 

leafe; for an agrcemellt {lamp could always be after¬ 
wards affixed after execution;^ upon payment of the pe¬ 
nalties 5 a deed ilamp ^could not* until a very recent 
change made in the practice of the Hamp-office. He 
alfo cited Doe, on demife tf Bromfield, v. Smith, 6 Eafl, 

530- 




MoROAlt, 

Lefleeof 

Dowbimo, 


V. 

BlSSSlA. 


Shepherd and Williams, Serjts., contrh. Every inftru- 
ment in writjng muft fpcak for itfelf," and the intention 
of the parties cannot he tried by parol evidence, or any 
acts or matters out of tlie inflrument. It is not conclii- 
fve againft its being a leafe, that it thereby appears that 
fome further inftfument is to be prepared, for if it alfo 
appears that the pofleffion u'-as intended to pafs by the 
firft inftrument, it is a good demife, notwithftandiiig 
the intention to make further aflurance. Drake \, Mun^ 
day, W. Jon. 231, S. C.*Cro. Car. 2oy, Tifdale v. 

Hob. 34. Cro. Eliz. 33. Walden*s eafe. If one 

fay to me, ” you fliall haVe leafe of my lands in D, 
for 21 years, paying therefore ten flilllings per annum i 
make a leafe in writing, and J will fign it.” This was 
agreed to be a good leafe by parol, although no writing 
be made of it; for the intent of the leiTor is fufficicntly 
exprefled, and the making of it in vyriting Is but for fur- 
fher aflUrance, 2 SI. 973. Sa9(ter, on demife of Ahra* 
hall, V. Browne. The IclTors agreed whh all convenient 
fpeed to grant a leafe to Browne, and they thereby fet 
let to him the premifes 5 the agreement then prot 

F 3 cceded 
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Morgan, 
LcflTce of 
POWOINQ, 
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ceeded to (lipulate that the leafe (hoi^d contain ufu*l 
covenants, and certain fpccial ones, in one place whereof 
occurred the words this demife,” And the Court held 
that the inftrument amounted to ^ leafe. {^Lawrence 5 ^ 
The circumftanccs there Ihcwed the p.'’.riy’s intent to he 
fo i an which the Court relied in giving judgment.] 
They admitted that fornc of the modern cafes had relaxed 
the old rules, and countenanced the idea that where the 
parties conuraplated a future inftrument, that intention 
Ihould control the words of prefilnt demife. But moft of 
the cafes where it had be^n fo held, were cafes in which 
circumftances itiongly ihewed^thc intention of the par¬ 
ties that the inftrument Ihould not amount to a leafe, as 
in DdCi d. Coorcy v. Clare ; where, if it bad been a leafe, 
the Ic^br would have incurred a forfeiture of his copy- 
hold. In the cafe of Doe^ on the demife of Bromfddy 
V. Smithy a new limiration of the eftate, in favor of the 
lelTor’s fon, was to be made in the leafes, which was not 
contained in the agreement j if, therefore, the pofleflion 
had pafled by the agreement, it would have r"-fled un¬ 
fettered by that limitation, which was not to take place 
till a leafe was executed. In Goodthle, ex dem. EJi'wicke^ 
V. Wa^ was an exprefs agreement that leafes wdth the 
ufual covenants Ihould bg executed before Michaelmas, 
Barry v. Nugenty cited it^ Roe v. Jljbburnery is a much 
ftronger cafe than this} for there, although an exprefs 
agreement for^a future leafe was inferted, the inftrument 
was held to be a leafe on account of the words of pre- 
fent demife. There is nothing on the face of this agree¬ 
ment by which the parties have bound themfelves, or 
which fenders it neceftary for them, to have any future 
leafe. If, in order tp avoid the expence which long 
leafes noyr occalion, and to fave words, the parties chufe 
fo frame a leafe by demifing according to the cuftom of 
|he counj^, or under and fubjefi; to all ufual covenants* 
yvould be a |ood leafe* It is not the lefs operative 

becauff^ 
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becaisTe extrioll|^c evidence muft be given to try wBat is i8iq. 

the cuftom. of the countryt frovifos for thg leflor’s re- MorgaT* 

entry in cafe the leflee fball not cultivate and manage the L«(lie of 

land according to the cuftom of* the country are com- I 5 oww«io» 

mon. Powers to leafe acco^iing to the cuftom of the ipisss^f,. 

country are frequent fettlements. What covenanu 

are ufual, is tp be determined by matter dehors the 

fettlement} and why may not it be fo with regard to a 

Jeafe ? If a leafe under feal had been granted for 21 

years, at 236/. rent, 'tabendumy by, under, and fubje£^ tp 

all ufual and cuftomary covenants and agreements, that 

would have been a good leafe without more, Every 

thing which requires to be fpecidcally ftated, and . 

cannot be exprelTed by reference to other pontra^s, 

fuch as the removing the ftocks, afeertaining the 

quantity and defeription of manure, and the particular 

buildings, repairs, and improvements to be performed, 

is already fpecified. If the leffor could not diftrain in 

this cafe, there are many leafes on which tto diftrefs 

can be taken; as where there is a liberty for the landlord 

to refume a part of thepremifes, abating out of a grois 

referved rent, a proportionable rent or value for the part 

refumed : but the anfwer is, id certu^ quod certur^ 

reddipotejl: and it is to be afeertained by appraifement. 

If there be an evi^lion for part of the premifes demifed, 
there ihall be an apportionment of the rent; and therp 
the amount is to be afeettaiped by a jury : it does not 
avoid the whole leafe. ' [The court, iuterpoftng, relieved 
them from anfwering th? argument raifed from the afr 
fixing fit^ oif an agreement ftamp, and then pf a deed 
(lamp; the only thing tp be cpnddqred was the intention 
of the parties at the time of executing this contrail aa 
therein exprefted.] A covenant for a futivre leafe is often 
inferted in leafes where it is npt neceifary, in order tp 
avoid a doubt: beftdes, covenants for further afturanep 
are in ieafeai efpedally in the building l^ea 

? 4 iipMei 
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noblemen about this metropolis, who i^ver granl their 
leiTees accefs to their title-deeds, but inRead thereof, in- 
fert this covenant. Gain fjord v. GrtJJth^ 1 Sound, sS.J, 
is a cafe of the aifignee of a term recovering upon the 
aflignor^s abfolute covenant for titfe. A leafe needs not, 
to be under feal ; and it is for the good of the common¬ 
wealth, and the advancement of agriculture, to uphold 
this fort of contrafis, as leafes. Upon the covenant for 
further aflurance the Defendant h^«tvro remedies, eithe^ 
to fue for damages on tlie covenant, or to go into a 
court of equity to enforce a fpecific performance of the 
covenant. Jgguldenx, May^ decided, both, 

that a court of equity would enforce a covenant clearly 
cxprclTedfor renewal cf a leafe, and that ^e affs of the 
parties were not admiilible as evidence to explain tlie 
meaning of the inilrument. 


Maksfield C. J. This fort of queftion which we are 
now about to decide, is an extremely unpleafant one ; the 
good fenfe is with the modern cafes. When the party 
enters into that, which on the face of it appears to be 
an agreement, though there are words of prefent de- 
mlfe, yet, if you cdlcft on the face of the inftrumeht 
^e intent of the parties to give a future leafe, it lhall be 
an Agreement only. It is true, as hath been faid, that in 
moft of the cafes there have bcerr pofitive agreements for 
a future leafe, and that there is none fuch here} but die 
real queftion is, what did thefc parties intend ? Now. 
ihe Plaintiff’s Icffor agrees to let to the Defendant, (not 
ufing the ftrong words which are in Barry v. Nugent, 
and other cafes,) ill that farm, except, &c., and he goes 
on to make particular provif ons, and then he fays, « at 
fhe yearly rent of 126/., and under all ufual covenants 
and agreements as between landlord and tenant where 
the premifcl are litnatethis is not the language 
which a laWyer would introduce into a leafe the technh> 

cal 
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cal covenant fir further affurance, but contemplates the 
entire making of an original leafe. Then follows a par¬ 
tial apportionment of the rent from Michaelmas to 
Chrtfimas^ vhich I do not underftand j for the date is 
jthe 2d of OEloher : hnt tlien comes an apportiofiment of 
the rent for the excepted premifes. Now^ do thefe 
words implf» or not, that one of the parties &ould 
grant and the other accept a further leafe ? Would any 
landlord or tenant of common fenfe enter on a term for 
SI years, without Pertaining what were the terms on 
the one Hde and the other by.which they were to be bound 
for 21 years, and wbajt was to be the rent apportioned- 
for the excepted premifes ? The landlord thinks he is 
injured by a breach of covenant, and brings an a£lion $ 
and then it is to be gone into what are the proper cove¬ 
nants according to the ciiftom of tlie country! In like 
manner they muft go to a jury to fee what is the rent of 
the excepted land. Does not then tliis agreement clearly 
imply that the parties meant to have a leafe ? The land* 
lord did not mean that the tenant (hould hold, nor did 
the tenant mean that the landlord (hould have the rent, 
-without previouily afcertaining what was the rent, and 
what were the terms on which he fiiould hold. We muft 
^erefore prefume that they meant to have a further 
leafe and then, according, to the doffrine of the mo¬ 
dern cafes, no prefenfc intereft is conveyed under this 
inftrument : and it wo,uld be a very wife rule that 
wherever one perfon is about to grant, and another to 
take a leafe, until the leafe was a^ually e'<:ccuted, no in? 
tereft at law fiiould pafs. As to the queftioni what are 
ufual covenants, it is an endlefs fource of litigation. 1 
have known parties long hung up at an enquiry before a 
Mafter of Chancery, what are the ufual covenants, and 
it is the extreme of folly cither to give or take pofledion 
under fuch an agreement, till a leafe is executed, but the 
convenience of parties ibmetip^es requires it. 

Rule difeharged. 
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9 {a) - » Demandant ; Shaw, Tenant $ Hawkins, 

Vouchee. 


Recovery THOUGH Setjt. was permitted to amend a recovery 
amended by in- fufFered of a melTuage and garden in Albemarle- 

fuagc recently which garden extended to Dover^reet^ and on 

built upon part part wherfof another metTuage, fronting to Dover^reet^ 
♦f the prcmifcs- had lately been built, by infertin^ fpecific defcripdon 
of the lail-mentioned mefluage, upon an affidavit that it 
was intended to pafs, and the deed to lead the ufes Con¬ 
veying all the eftate of the vouchee. 


{a) On this day, and during indifpoGttoa from poming iptn 
the terpainder of the term, court. 

Qhamhrel* was prevented by 


n 




Cox V, Rodoaro, 


No fuggcftion 
is necelTary under 

8 St 9 3* <^**** 

upon a warrant 
of attorney con¬ 
ditioned for pay¬ 
ment by inftal* 
menu. 


Defendant being indebted to the Plaintiff in 
1347/. I ox. for goods, gave the Plaintiff a warrant 
of attorney to confefs a judgment in the penal fum of 
1500/. conditioned for the payment of 1347/. lox. and 
intereft, together with fuch fura as the Plaintiff fliould 
have paid in continuing an ffifurance of the like amount 
on the Defendants life, which the Plaintiff was thereby 
authorizedto do* until the whble of the faid debt (hould 
be fully paid by inftalments, viz. 300/. on the 30th O^c- 
her 1809, and 1047/. 'with intereft, and 

alfo the premiums of infurance paid^ on the April 
1810. Judgment was foon afterwards entered up on 
the warrant of attorney: and the Defendant having paid 
the firft inftalment of 300/., and the further fums of 
f 4/. and 800/. only on account, the Plaintiff iffued a wrjt 
of execution, and levied 234/. ujpon the Pefendant*! 
goods, to fatisfy the refidue, 

7 


Williau^i 
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Wiliiams Serjt. had on a former day obtained a 
uift for fetting afide the capias adfatisfacie^umf and re- 
ftoring the monies levied, upon the ground that the 
PlaintiiF had not ifliied any w.ri{ of fcire facias^ nor exe¬ 
cuted any writ of inquiry thereon purfuant to the ftatute 
of 8 & 9 3. f- II. 


vw 

Cox 

v; 

Rooiaxx. 


Shepherd Secjt. againil the rule contended th^t no fug- 
geftion was neccifary in this cafe. 

Williams and Bejl 3 erjts« in fupport of the rule, urged, 
that this warrant of ajtomey jjeing given in a larger fum 
than the debt aftually due, by way of penalty, condi¬ 
tioned for the payment of the inllalments, there was as 
much reafon wHy the ftatute fhould apply to require a 
fuggeftion in this cafe, as in the cafe of bonds condi¬ 
tioned for payment qf annuities, the amount of the an¬ 
nuity payments being in all fuch cafes fufficiently cer¬ 
tain without the intervention of a jury, yet the ftatute 
required it. 1 

77 }e Court afked whether there were any inftance of a 
,fuggeftion being neceflary where the fecurity was merely 
a warrant of attorney j an4 obferved, that if the doflrine 
contended for was corre£^ a writ of fcire facias would 
be neceflary upon every fubfequent breach ; which the 
Defendant’s counfel adniitted, but could cite no inftance 
where a fuggeftion had been held requifite on a warrant 
of attorney. 


Mansfield C. J. This argument would extend to 
^very warrant of attorney where the payment is to be 
made by inftalments, fo that it muft be decided by a 
jury whether fuch inftalments have been paid or not, 
But this cafe is not within the mifehief intended to 
Remedied by the a£l^ wh^h ^a$ made to preclude eh|e 

neceiftty. 



CASES IN TRINITY TERM 


*>6 


i8i«. 

Cox 

V. 

RO»ftAft0. 


neceifity of going into a court of equity. The convnoa 
law courts have ever exercifed an equitawe jurifdi£kion 
-over their own judgments and procefs. The Plaintiff 
comes here to complaii\ of an irregularity, not to feek 
redrefs on the merits. If it were necelTary, the Court 
would dire^ an iflue to try whether the inilalments had 
been duly paid or not, but the Plaintiff fuggefts nothing 
with refpeft to the merits. It is wholly a new 
motion. 

Rule dilcharged with Cods, 


5 * 


Roper v. Bumforo* 


If a landlord 
dtreft a tenant, 
who is overfeer 
of the poor, to 
pay on the land* 
lord’s account! 
rates irregularly 
alTeffed on him, 
and promifes that 
the levies ihall 
cat out the rents, 
the tenant may 
fet them off, or 
prove them as 
payment, in an 
adlion for ufe and 
•ecupationi 


*^HIS was an aftion brought to recover for the ufe and 
occupation of 50 acres of land in the pariih of 
'Church Lynchf in the county of Worcejier. Upon the 
trial of this caufe at the Worcejier fpring affixes 1810, 
before Wood B., it was proved tliat the Defendant, being 
overfeer of the poor, the Plaintiff, with full knowledge of 
the irregulanty of certain poor-rates which had been 
informally affeffed upon the Plaintiff for other land in 
the fame pariih, had directed the Defendant’s fon, who 
was colledting rates for his Tather, to pay thofe rates 
upon the Plaintiff’s account, and to fet them off againil 
the rent j faying,* he knew the levy was not a legal levy, 
but the rent (hould eat out the levy. The Defendant 
fought to fet off againft 55A pj. rent, which was proved 
to have accrued, 33/. 4/. for bark fold, and thefe poor- 
rates fo paid. The price of the bark was accordingly 
proved and fet off, but W^ood B. thought the Defendant 
was not entitled to fet off the ilkgal levies: he thought 
it was like the cafe of the demand of money by a public 
officer, and a promife made to pay him, when the officejr 
had no authenrity to exadt the Cup demanded, and he 

thoiiiht 
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thought that promife would be void in law, and therc- 
fore*could no| be made the fubje^ of a fet-ofF. The jury 
accordingly found a vcrdi£l for the Plaintiff, with 2o/. 5/. 
damages. 


Ropsa 


V. 

BuMFOna* 


Shepherd Serjt. having in Eajler term moved to fet 
afidc the verdi£t and have a new trial, upon the ground 
of a mifdire£iion upon this point, and having obtained a 
rule nifit , 

Lens Serjt. now endeavoured to fliew caufe againft the 
rule, contending either that the Plaintiff’s promife to 
allow thefe tates by way of fet-off was without confider- 
ation, or tliat the Defendant ought to have flicwn that 
he had aftually diA>urfed the rates to the poor, or paid 
the money over to the new overfeer, of which he had of¬ 
fered no evidence. This was merely a promife to pay an 
illegal debt. 

But the Court held that it was more than a promife, 
and was equivalent to an a^ual payment of the money 
into the Plaintiff’s hands, and made the 


Rule abfolute» 
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iSid. 


3* boE, on die Demife of Sheppard, v. Ailen. 


If alcncc excr- 
cifc a trade on 
the demifed prc* 
m'ifes, by which 
his leafc is for¬ 
feited, the land- 
' lord'does not, by 
merely lying by, 
and witneiling 
the aft for fix 
years* waive the 
forfeiture* 

Sonne pofitive 
aft of waiver, as 
teceipt of rent, 
isnccefiary. 

But if he per* 
toiits the tenant 
to expend money 
in improvements, 
femble that that 
is evidence to be 
ieft to a jury of 
hia conTent to the 
alteration of the 
premifes. 

Per Mansfield, 
C. J. 


was an eje£lment brought to recover pofieffion 
of a meffuage and (hop in Northgate-Jlreeti Bath, 
wliich the leflbr of the Plaintiff, by leafe of the 18th 
day of December 1802, had demifed to 'P^illiam Dore, his 
executors, afiminiflrators, and afligns, for the term o^ 
28 years, determinable on lives ; ** pfbvided, that if the 
“ lelTee, his executors, adminiftrators, or alTigns, (hould, 
at any time thereafter during the term thereby granted, 
permit or fuffer any petfoA Of'perfons to inhabit ot 
** dwell in or upon the demifed premifes, or any part 
thereof/ who fhbuld therein ufe, exercife, carry on, or 
“ follovr, (amongft other the trades therein enumerated,) 
^ the trade of a butcher, or any other dangerous, noify, 
“ noifome, or ofFenfive trade or calling whatfoever, or if 
« all, or any one or more of the covenants, claufes, and 
“ agreements therein contained on the part of the leflee, 
* bis executors, adminiftrators, or afligns, (hould, dur-« 
“ ing the term, be infringed ‘or broken in any fefpedi: 
** whatfoever, then it fliould be lawful for the leflbr 
“ to re-enter.” And tlie lelTee covenanted “ that he, his 
executors, adminiftrators, and afligns, would hot, 
during all or or any part of the term^ exercife upon 
«* all or any part of the prernffes, the trade of a butcher, 
** &c. or any other dangeroils, ‘nOify, noifome, or of- 
« fenfive trade or calling whatfoever/^ Upon the trial 


of this caufe at the Taunton fpring aflizes 1810, be^ 
fore Graham B., it appeared that the leflee Doi^e had, in 
Jub 1803, for the confideration of 95/., afligned thO 
premifes to the. Defendant j who thereupon partitioned 
o(F the (hop into two feparate apartments, in one of 
Ivhich he carried on the bufinefs of a iifhmonger, «and 
other he had let oa leafe to Lockr, a butcher, v^ho 

thereiii 
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therein carried on his'trade. The Plaintiff, from the t8id* 
time of the affi^nment to the time of the trial, continued 
to live next'door to the demifed premifes, and ivas witnefs LeflTee of 
to their converHon to thefe obnoxious ufes. The De- Shsp^awIi 
fendant had paid his rent during that period to Dore, and aIaen*. 
could not prove any payment of rent by, Dore to the 
Plaintiff's leffor fubfequent to the alteration. For the 
Defendant it was urged, that the circumilance of hit 
having fo long feen the nuifance, without ftiterfering, 
was evidence of a Waiver of the forfeiture; but Gra-* 
ham B. thought there muff be evidence of fome poHtive 
aft of waiver, and that mere filence was not fufficlent. 

The jury found a vftdift for the Plaintiff. ' ' 

Lens Serjt. having in Eajler term obtained a culc ntft 
to fet afide the verdift aild have a new trial, 

Bejl Serjt. (hewed caufe. {Mansfield C. J. obferved, 
there was a circumftance which had not been adverted 
to: it was fuggefted, that a great deal of money had 
been laid out by the Defendatlt in altering and im* 
proving thefe premifes; that was not merely a circum¬ 
ftance for the confideration of a Court of equity : if the 
Plaintiff lay by and faw that laid out, it was a ftrong cir- 
cumttance from which a jury might imply confent to the 
alteration.] No fuch faft appears on the judge's reports 
The covenant is unqueffionably broken, and the only 
queftion is, whether theVe has been any waiver. How 
long muft a man lie by,^ before his long-fuffering (hall 
amount to a waiver ? It has never yet been held that 
lying by would conftitirtc a waiver of a breach of cove¬ 
nant. But if the Defendant has laid out money, o€ 
which there is no evidence,. it is his own folly that 
he did not firft tender his rent: if that had been re¬ 
ceived, he might have fpent his money fafely; without 

that precaution, he was fpending it in his own wrong. 

/ 

Lem 



, CASES JN TRINITY Ti;|^||: 




9 ««# 

£d!Veof 

vu. 

Aamm. 


Lens in fuppoxt of the rule. It- is not i^ece^ry thert 
Oiould be an a^al payment of rent to conftitu'tc a 
waiver $ th^ i» only ekempH graiid : any other evidence 
of waiver is equivalent. It ought to have been left to 
the jury, whether the * Plaintiflf’s leflbr had made hia 
de^^ion to determine the leafc or to confirm it; for ilie 
leafe is not made abfolutely void, but only rendered 
voidable by the breach of covenant; and the iefibr muit 
ele£i whether he will enter or not. However, nothing 
in the evidence (hews that, durin^^ihis long period, the 
rent was not accepted; and the jury ought to have pre- 
fumed that it was. The l^laintiiF might eafily have 
proved that the, leflbr never recciVted this rent, and might 
‘have {hewn the reafons why he did not. [_Heath J. The 
Flaintiffris not bound to prove a negative.^ It ought to 
have been left to the jur^, whether the PlaintiiF had notj, 
at fome one moment, ailented to thefe afls. 


MiNavtELO C. J. I do not know how it is poflible 
to help this Defendant. The leflbr having let to Dore, 
with a covenant not to exercife certain trades, Dore 
'underlets to the Defendant, and the Defendant trades 
contrary to the covenant: the Plaintiff lives next door, 
aad< muft be taken to have known the alterations in the 
ftate of the premifes. / ^u^pofing no money to have 
been laid out in improvements, and of that there is no 
evidence, the fuffering him to go on, is an indulgence to 
the tenant j after a time the leflbr brings an ejectment, 
wul what you ought to prove is, that he confented to 
she change: now you have not ihewn that he fince, 
eidacn* direSly or indireflly, received any rent; apd if 
he had, it is ptbhable he gave Dere a receipt, and 
would have produced it to uphold the beneficial leafe. 

H&ath I. wa» of the fame c^iiuon. Torfeiturea of 
leafe ftaad on the fame ground with forfeitures of copy^ 

hold} 
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; ^and there are a great many cafes in the old books, 
where it is held, that a mere knowledge and acqui- 
efcence in an aft conftituting a forfeiture,^ docs not 
amount to a waiver i there muil be feme aft affirming 
the tenancy. 


1810. 


Doe, 
Iicflee of 
SnErrAKB, 


V. 

Allex* 


Lawrence J. The rule muft be difeharged. 

Rule difeharged. 


Halhead V. Abrahams. 

was an aftion dn a replevin bond. Upon the 
trial of the caufe at ihe Lincoln fpring affizes 1810, 
before JBayley J., the Defendant did not appear, arM the 
learned judge, on comparing the record of the declara¬ 
tion with the bond produced in evidence, difeovered a 
fatal variance, three dozen of chairs being mentioned in 
the bond, and four dozen in the declaration, upon wdiich 
the Plaintiffi was nonfuited ; but Bayley J. faid that, if he 
had been a judge of the court where the aftion was 
brought, he would have amended the declaration 
ianio at the time of the trial. 


Julyi* 

After nonfuit X 
for a variance, in 
an undefended 
aAion on a re¬ 
plevin-bond, the 
Court permitted 
the record to be 
amended, and a 
new trial to be 
had. 


Shepherd Serjt. in Eajler term, moved to fet afide the 
nonfuit and amend the declaration, on the authority of 
Grundy Mell, i NeiuRep. 28., and Holland v. Hopkins, 
‘i B$f. Pull. 243., wher^ the Court permitted 
amendments after trial, and he faid it ought the ra¬ 
ther to be permitted in this cafe, becaufe, as the De¬ 
fendant did not appear at trial, he had incurred no cofts. 

Mansfield C. J. allowed it on payment of the cods 
occafianed by the amendment, that is, in this cafe, the 
fame cofts as if it had been amended before the trial, by 
fummons before a judge in London. [When amend¬ 
ments are made at the trial, they are made without cods.^ 

Rule abfolute. 


voL. m. 


G 
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The aflignee 
of an /r^ judg¬ 
ment bjr cognovit 
may fue in this 
country in bis 
own name. 

The /r/^J fta- 
tates 9 G. %• and 
45 G. a., which 
permit conufees 
of judgments to 
afRgn them, and 
the alBgneea to 
fue in their own 
names, are con* 
fined tojudg- 
ments upon cog* 
mvJtj* 


O’Callaoiian c. Marchionefs Thomond. 

npHIS was an a£i;iop of debt againft the Defendant, as 
(a) executrix of the l.Ue Marquis of Thomondy upon 
iimple contradf for 7000/. The firft count fet out cer¬ 
tain Irijb ftatutes of 9 Geo. 2. c, 5. and 25 Geo. 2. c. I4.> 
whereby^ conufees of judgments are allowed to afllgn 
them, and the affignees of fuch judgments may fue out 
execution, and bring actions of *tebt on fuch judgments, 
in their own names. 'I^lie count further ftated that 
Lawrence Comyn, in Trinity term, in the 42d year of his 
Majefty’s reign, in the court of Common Bench in Ire., 
/andf before the Right Honourable Join Lord Norbury 
and fils brethren, jutticcs, &c., by the confideratio’-i 
and judgment of the faid Court, recovered againll the 
teftator as well a certain debt of feven thoufand pounds 
fterling money, that is to fay, of current money of /;r- 
landf as alfo 4/. 4/. 6d. of like money for his cofls, and 
then proceeded to lliew an aflignment to the Plaintiff, 
and a memorial enrolled in purfuance of tliofe ftatutes. 
There was a fecond count on an account ftated. To the 
firft count, there was a general demurrer and joinder. 
The ftatute 9 Geo. 2. e. 5. after reciting that judg¬ 
ments, ftatutes ftaple, and ftatutes merchants, are fre¬ 
quently alligned for valuable confiderations, and to pro- 
te£i the purcjiafe of eftates, but are no more than equit¬ 
able fecurities in the hands of the affignees, and that 
affignees of fuch judgments, ftatutes ftaple, or ftatutes 
merchants, as the law then ftood, could not r^ve or 
difeharge the fame in their own names, but in the 
name of the conufees of fuch judgments, ftatutes ftaples, 
or ftatute merchant, or their reprefentatives, which was 
often attended with very great inconveniences, and die 
conufee might, after fuch affignment, enter fatisfa^ioQ 


C«) See Bate, Vaughan v« Plunketti at the end of tUi cafe. 


09 



In the Fiftieth Yeaa of GEORGE III. 


n 


on the. record of fuch judgments, ftatutea ftaple, or fta* 
tutes merchant, without the knowledge or Confent of 
the a{Ii;;nec, enails, that where any conufee or conu- 
“ fees of a judgment or judgmejits, ftatute ftaple, or 
ftatute merchant, his, her, or their eicecutors or ad- 
“ miniftrators, lhall aflign the fame, fuch conufee o^ 
“ conufees, his, her, or their executors or adminiftra*- 
“ tors, ftiall alfo perfe£l a memorial of fuch affignraent,” 
with fuch formalities as therein are mentioned. The 
fecond fe£l:ion ena£ts,**“ that after fuch memorial en- 
“ rolled, fuch affignee or affignees, and no others, may, 
** in their own names, revive fuch judgment, ftatute* 
** &c. and take out execution, difcharge the fame, and 
enter fatisfa£blon on the record j and that the conufor 
“ or conufors of fuch judgment or judgments, llatute, 
** Scc.j his, her, or their executors, adminiftrators, or 
“ afligns, may, upon payment to fuch aflignee or affig- 
“ nees, plead payment fpecially to fuch affignee or aflig- 
“ nees.” The flat. 25 Ges. 2. r.14., which is entitled “ An 
a£l to explain and amend” the former aft, after reciting 
that feme doubts had arifen upon the conftruftion of 
the former aft, fo far as the faid aft relates to the affign- 
ment of judgments and ftatutes in the feveral courts of 
law therein mentioned, for the^ removing of fuch doubts, 
declares, “ that every affignee or affignees of every 
« judgment or judgments, ftatute ftaple or merchant, 
that were then affigned, or which thereafter fhould be 
affigned on record, by virtue of the faid aft, his, her, 
« or their executors, adminiftrators, or affigns, may not 
« only revive fuch judgment, &c. from time to time, in 
his, her, or their own name or names, and take out 
*< one or more execution or executions thereon for the 
recovery of his, her, or their demands thereon, as by 
the faid aft among other things is direfted, but alfo 
that fuch affignee or affignees of fuch judgment, &c. 
5* now affigned or hereafter to be affigned by virtue of 

G a «the 


1810. 


0 *Cali.aghaii 


V. 

Marchionrft 

Thomond. 
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iSio. 

0*CALtAGHAN 

V. 

Marchionefli 

Thomomo. 


** the faid a£I, his, her, or their executors, adminifl-rators> 
“ or afligns, may bring an a£lion of debt, or othcrwife 
“ proceed or fue thereon, in his, her, or their own name 
** or names, and be cpnitdered to all intents and purpofes 
in the place, ftead, and condition, either in law or 
equity, of the aflignor or aflignors.** 

Peclwell Serjt., in fupport of the demurrer, admitting 
the general principle, that the law of one country woulil 
recognize and enforce obligatioift'railed by the law of 
another country, contended neverthelefs, that the rule 
extended only to the fubftancc of the contract, but could 
not transfer to another country the form of recovering, 
nor contravene the general principle of the E»glijh law, 
that chofis in aEtion vrere not aflignablc; confequently 
that no a£l;ion could be fuftained in tlds court on the 
Judgment, otherwife than in the name of Comyn, Never- 
thclefs, he was aware of the cafe of Lines v. Dunlop, 
8 T. R- 595- But the Court intimating a ftrong opinion 
againlt him upon this ground, he obje£led that on the 
face of this declaration the Plaintiff did not bring hin:tfcl£ 
within thefe ftatutes, which extended only to judgments 
by cognovit; whereas if this form of declaration were 
fufficicnt, there was no aflignee of a judgment recovered 

4 

in any fhape whatever in Ireland, whether upon demur¬ 
rer, verdict, or by default, who could not prove the alle¬ 
gation contained in this declaration, that the Plaintiff 
recovered by the confideration of the Court: this would 
be the inevitable cenfequence, if for conufee the Court 
could read recoveror. There was a known diftinftion 
between the two words: conufee meant only the Plain¬ 
tiff to whom a judgment was acknowledged. The Eng-< 
lip ftatutc 32 Hen. 8. c. 5. “ for the continuation of debts 
upon execution,’* diftinguiflics between recoverers, ob¬ 
ligees, and recognizees. The Irp legiflature contem¬ 
plated only fueh judgments which may bu faid to be 

13 the 
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the nature of obligations, in like manner as fines and 
common recoveries, though judgments of the Court, 
are in the nature of common aflurances of land. They 
would have ufed the word recoverers, if they had meant 
to extend the ail to all judgments whatfoever, and had 
pot meant to confine it to judgments by cognovitf 

"Runnington Serjt., conirTt^ contended that the fiat. 

25 G. 2. was meant to apply to judgments of alii fortSy 
and between all parties* whatfoever: for, although the 
fiat. 9 G. 2. applies to judgments by cognovit^ there arc 
no means to diftinguifii on the record of a judgment, 
whether it pafled on a cognovit or otherwife. But, all 
the Court and the officers denying this, he contended 
that it was only matter of form, and inafmuch as'there 
was no fpecial caufe of demurrer affigned, no advantage 
could now be taken of it. 

'The Court, however, being unanimous tliat It was 
matter of fubftance, he prayed leave to amend, which 
was granted, if, upon enquiry, he fiiould find that the 
judgment was in faft a judgment by confeffion, fo that 
he could avail himfelf of the indulgence, 


1810. 


O'Callaghan 

V. 

Marchionefs 

Thokiomd. 


(a) Faughan v. Phnkett, 
C‘Vk. June Si i8io, (ittings at 
Wejlminjier after Eajler term 
cor. Chapibrc J. jljfumpjtt up¬ 
on a judgment In the Court of 
Exchequer in Ireland. J)ara- 
pifr, for the Defendant, objefi- 
ed that Itnce the Union of 
Great Britain and Ireland^ a/~ 
fumpftt could no longer be 
puintained upon an Irijh judg- 


nfent, becaufe it was a record AJumpfit lies 
of the United KingdoiUt and judg- 

might be brought over to the the 

Houfe of Lords here. Chant' 

’ hfe J. It was* remnveable to 
the Houfe of Lords before the 
Union ; but I will referve the 
point. VerdiB for the Plain¬ 
tiff, but the Defendant ItCYff 
moved the ^i^fe* 



B6 


CASES IN TRINITY TRRM 


i8io. 


July 4, SoulsbY, Affignee of Halliday, a Bankrupt, 

V* Lea. 


If the Plaintiff 
retains the venue 
upon the uftia] 
undertaking to 
give material evi¬ 
dence within the 
county, yet if the 
plea and itfue 
Joined be fuch as 
to render ihat 
evidence irrele¬ 
vant, the per¬ 
formance of the 
Undertaking is 
difprnfcd with. 

Thus, ifthe 
local evidence be 
the trading of a 
bankrupt, or a 
petitioning cre¬ 
ditor’s debt with¬ 
in a county, yet 
if the defendant 
do not give no¬ 
tice of his inten¬ 
tion to difpnte 
the commiflion 
under 49 G. 3. 
f. lai. fi 14., fo 
that the mere 
produdtion of the 
commiflion and 
proceedings un¬ 
der it proves the 
trading and peti¬ 
tioning creditor’s 
femhli that 
the undertaking 
needs not to be 
further complied 

witb. 


^HEPHERD Serjt. had on a former day obtained a 
rule nifi to change the venue in this cafe from Tork- 
Jbire to Worcejier, 

4 

Clacton Serjt. now (hewed caufe, upon the ground 
that the Plaintiff was the aflignee of a bankrupt, and it 
might happen that the Defendant might difpute the com- 
niilTion of bankrupt under which he derived title: 
he therefore claimed, that if the Defendant did difpute 
it, the,Plaintiff might be permitted to undertake to give 
material evidence in Torhjhire, inafmuch as the trader 
had refided, and the commiflion was opened, at Bradfordy 
in that county; and thereupon he would be entitled to 
have the venue reftored: but if the Defendant would 
not difpute the commiflion, he did not wifli to have it re- 
ftored. The flat. 49 G. 3. c. \2i. requires the 

party who means to difpute a commiflion, to give notice 
of his intention: and unlefs that notice is given, it is 
now unncceflary to do more than to give in evidence the 
commiflion and the proceedings under it; but the notice 
need not be given by a Defendant until the time of plea 
pleaded : whereas, a venue is changed before plea,. He 
conceived, therefore, that.the circumftance of the plea 
not being accompanied with fuch a notice, would render 
unneceflary the local evidence, which, without fuch 
notice, would be material and necelTary \ and he cited the 
cafe of Cockerell v. Chamberlayncy ante 1.518, to fhew 
that where the plea is fuch as to render it irrelevant to 
the iflue to prove the local cxrcumftances, which the 
Plaintiff undertook to prove arifing within the county, 
thp undertaking to give material evidence in the county 
>ivhere the venue is laid| is thereby difpenfed with. 
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Mansfield C. J. put him to his eleflion whether he 
would undertake to give material evidence in Tark^ 
Jhire ? •) 

Lawrence J. obferved, that if, upon confideration, he 
felt confident that the cafe cited applied lo the prefent cafe, 
he was fafe in undertaking to give material evidence, in 
the prefent circumftances ; and the rule was accordingly 
difeharged, on the ufual undertaking of the Plaintiff. 





V- 

Lsa. 


SouTHcoTE, Executrix of Southcote, Efq. v. 

Hoare, Bart. 


*' I "^HE Plaintiff, as executrix of the lafl will and tef- 
tament of Thomas Southcotey deccafed, declared in 
covenant againfl: the Defendant upon an indenture of 
leafe of 3 parts, made between the faid Thomas Southcote 
in his lifetime, (therein deferibed as tenant for life of the 
real eftate of John Southcotcy deceafed,) of the firft part, 
2 homos Charltony (therein deferibed as the receiver ap¬ 
pointed by die High Court of Chancery of the rents and 
profits of the eflatcs of the faid John Southcote^ of the 
fccond part, and the Defendant of the third part * 
whereby, after vccitiqg that \Tohn Southcotcy by his lafl: 
will, had given a leafing power, under the reftriftions 
therein mentioned, to every perfon to whom any eftate 
for life in the premifes was thereby devifed, when and 
as they ftiould refpe£I:ivcly be in the a£lual poffeffion 
thereof, the faid J, Southcote demifed to the Defendant 
the manor, farm, lands, and premifes, called Bruham 
Lodgty in the county of Somerfety therein paiticularly 


By indenture 
tripartite be¬ 
tween^. I, B, %t 
C. 3. tenant 
for life, demifed 
to C. i and C. 
covenanted with 
B. (a receiver,) 
and other the 
receiver or re¬ 
ceivers for the 
time being, and 
to and with fuch 
other perfon, 
who, for the 
time being, 
fbould be en¬ 
titled to the free¬ 
hold, and to and 
with every of 
of them. ./f. 
died; held that 
his executrix 


tain covenant for breach in her teftator*s lifetime, but that the aCtion was joint, and 
furvived to B. 

A covenant with two and every of them is joint, though the two are feveral 
parlies to the deed. 

G 4 deferibed^ 
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SOVTHCOTE 

V. 

Hoars, Bart. 


defcribed, with the appurtenances, to hold the fame 
unto the Defendant for the term of 16 years. And 
the Defendant thereby, for himfelf, his heirs, executors;, 
and adminidrators, covenanted to and with the faid 
Thomas Charltorty and* Other the receiver or receivers for 
the time being, (and to and with fuch other perfon or 
perfons as, for the time being, fhould or might be en¬ 
titled to the freehold or inheritance, or to the rents and 
profits df the faid premifes,) and to and with every of 
them, by the faid indenture, atiiongft other things, to 
repair the premifes, and the fame, fo repaired, at the 
determination of that dem^ife, to yield up to the faid 
Thomas Charltony or fuch futuifti receiver or receivers, or 
ether ptrfon or perfons for the time being entitled as 
aforefaid ; and not to fuffer cattle to feed in the cop^ 
pices demifed, nor fell, damage, or difpofe of any tim¬ 
ber trees or faplings. By virtue of which demife 
the Defendant entered and was poflefled, and continued 
poffelTed until the death of the faid T. SouthcotCf the rever- 
fion of and in the fame premifes with the appurtenances 
belonging to the faid Thomas Southcotey as tenant for the 
term of his natural life, under and by virtue of the faid 
win, and the faid Thomas Southcote during all that time 
being entitled to the freehold of the faid premifes, to, 
■wit, as tenant thereof for the term of his natural life. 
And the Plaintiff averred breaches in the life of Thomas 
Southcotey in not repairing, in depafturing cattle in the 
woods, and id cutting and • deftroying timber, by the 
Defendant himfelf, and the like breaches committed by 
one Thomas Andrenusy who was then and there the af.. 
fign of the Defendant, and fo the Defendant had not 
kept his covenants with the teftator T. Southcote in his 
lifetime, or with the Plaintiff, executrix as aforefaid, fince 
Ills death; to the damage of the Plaintiff, with a profert; 
of the letters teflamcntary. To this declaration the 
Defendant pleaded in bar, that the faid Thmas Charlton 

duly 
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duly fealed, und as his a£^ and deed delivered the £ai(i 
indenture, and furviyed the faid Thomus Southeote, and 
was flill in full life. There was a further pleaj traverfing 
tjie breaches affigned. The Plaintiff demurred to the 
iirfl plea, and the Defendant joindd in demurrer. 


i8r«. 

Southcote 

Baitt 


'Shepherd Serjt. endeavoured to fupport the dejnurrcT. 
He contended that Inafmuch as the covenant was to and 
with every of them, there were feveral covendhts. The 
ilcfign was, that there fliould be one feveral covenant 
with Charlton^ which, if Charlton had ceafed to receive^ 
and a new receiver was appointed, would be a co^ 
venant to and with the new receiver, but which, if 
no new receiver were ap’pointed, would be extinguiftied j 
and that there fhould bo one other feveraj covenant 
with Thomas Southcote, and other the perfon enti-. 
tied to the rents and profits for the time being, 
which covenant would remain although the other 
fhould be extinguiftied. It has been held that where 
the interefl is joint, the word each malces no difference, 
und does not conflitute a feparate covenant, but here tliit 
interefls are feveral, and therefore every, which is fyno- 
nymous, (hall have that effect, Thomas Southcote wa^ 

interefted to receive the rents and profits on his own 

• 

account during his life: the office of receiver had a view 
to the interefls of fome other parties, which mikes thi^ 
cafe diftinguifhable from thofeof Rolls v. Tate, 177, 
S. C. by name of Tatev. Jkolles, 2 Gouldjh. 207. Tatev, 
Routes, I Bul/l. 25. Slmgsby*s cafe, 5 Co, 19., Duke o^ 
Northumberland v. Rrruigton, 5 T.R. 522. Anderfom v. 
Martindale, 1 Eajl, 497. This is not an indenture by 
Southcote and Charlton of the firfl part, but by Southcote 
of the firft part, and Charlton of the fecond part, Sup^ 
pofe the Court of Chancery fhould now take away the 
receiverfhip from Charlton, without appointing another 
yeceiver, there would be ao one who could fue on thif 

cove^ 
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i8xo. covenant. This plea moreover is bad« becaufe it docs 
not fhevr that Charlton continues receiver. 

SOUTHCOTE , 

V ' 

Hoars, Bart. Bejl Scrjt., who was prepared to fupport the plea, was 

ftopped by the Court. 

Mansfield C. J. It may be the pra£iice of the 
matter’s office to frame the covenants in this way, but I 
do not think it is. It is a ttrange thing. The demife 
is by the tenant for life. The matter’s office is much 
puzzled upon this fubjeft, but in practice, they ufually 
caufe the receiver to demife under the order of the 
Court, who can convey no legal intereft; but when¬ 
ever they can, they get a tenant for life, or a tniftec 
of the" legal ettate, to join. It is urged for the 
Plaintiff, that to and with every of them, means with 
each of the two feparately j but it would be very ttrange 
if it were fo ; it means, with every of the receivers and 
wdth the perfon entitled, jointly; and certainly it is im¬ 
portant that the af^ion fhould not be brought by a rc- 
prefentative who pays no cofts, but by fome one that is 
liable to cofts. Charlton mutt be taken to be receiver 
ftill. 

Lawrence J. There is a great deal of difference 
between covenants where the parties covenant jointly 
and feparately, and where they covenant with them and 
every of them: in the former cafe the covenantees clearly 
have feparate aflions. 


Judgment for Defendant. 
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SwiNNERTON V, Marquis of Stafford. 

* 

•^1118 was an iflue under an inclofure adJ, to try 
whether the Defendant, who was feifed in fee of a 
tenement in the occupation of a tenant named Knight^ 
had a right of common in refpedi of that tenement over 
Motherfall common, otherwife Wybbenhall hcatli, in the 
county of Stafford^ the wafte diredied to be inclofed. 
Upon the firft trial before Lawrence J. at the Stefford 
Lent afllzes 1810, the Defendant offered in evidence, 
I. An old grant to the priory of Stone, brought from the 
Cottonian MSS. in the Sritijh Mufeum, Lawrence J. 
rejected this, firft, on the authority of the cafe of Michell 
V. Rabbetts, ftill pending in the Exchequer, where a grant 
to the Abbey of Glafonbury contained in a curious ma- 
nufeript book entitled the Secretum Abbatis, preferved in 
the Bodleian library at Oxford, was rejedted as not coming 
from a proper cuftody; and fecondly, becaufe thefe were 
entries made by the monaftery of their own rights. 
Secondly, an old grant of common made by John De 
Truffell in 1342, to the priory of Stone, given by a friend 
of the Plaintiff, not contiedied with the eftate, to the 
Plaintiff, as a curiofity. This* the learned Judge rejefbed 
for the like reafon, the poffelfion of it not being fuffi- 
ciently accounted for, nor conncdled with any one who 
had an intereft in the land.* It appeared that the com- 
miflioners had in the month of Auguji preceding the 
trial, upon examination of evidence, allowed the claim of 
the Defendant. There was much confl idling parol tefti- 
mony on both fides as to the queftion whether the te¬ 
nants of the tenement in right of which the claim was 
made, had been accuftomed to turn out their cattle on 
the locus in quo, or on one of the two adjoining commons 
i;alled Ngrmacott commoui J^urlajkm^ common, all 

three 
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Ihort time for 
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three of which, until lately, lay open to each other^ and 
from either of thofe two the cattle put there ftrayed pur 
caufe de vitina^e into JMotherfall eonttuon. Ehe queftion 
went fully to the jury ^upon the contrary evidence, and 
the jury found a verdift for the Defendant, confirming 
^e dccifion of the commiflioners. ^ 

I^ens Serjt. having in M^er term i8io obtained a 
rule nift for a new trial, 

• « 

Wiiriumt and Vaughan Se^ts. now Oiewed caufe. The 
Defendant produced numerous witnefles who had feen the 
^lieep turned out from Knight*s tenement upon Mother/all 
common, and the evidence was left to the jury, who are 
the proper tribunal to decide a doubtful point. 

Lens, contrh, relied on the pointed evidence of one 
witnefs, who remembered many years fince meeting the 
tenant of Knighfs tenement driving his flock from the 
common, and hearing him aflign as his reafon for fo 
doing, that the common was going to be driven, and that 
his flicep would be impounded i and alfo on a piece of 
evidence, that anciently there was no gate or opening di- 
redlly leading from Knight*^ tenement to Matherfail 
common, until about 66 ye^is fince when a wicket had 
been made through a fence* of the farm abutting upon 
Motherfall common, through which the flieep ufed to be 
driven out to pafture there, and' which wicket was flopped 
up about 45 years fince, foon after a remonflrance made 
by the lord’s bailiff againfl the turning out of flieep there 
by the tenants of Knighfs tenement y alfo that at a later 
period the tenant of Knight*& tenement had been long 
accuflomed to turn out his Iheep to common through % 
gate called the Foldgate, which led out upon Normaeett 
common; but .tliat the commoners of Normacott having, 
a fence ^ divide tliat common from MotherfaHy 

thiA 
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this gate afterwards communicated only with a drift way, 
left without the fence, for accefs to Knight'& tenement; 
upon which occafion the tenant of A'w/g'/Ji/’s. tenement 
complained that he now had no way to get out upon ci¬ 
ther of the commons, and in confcquence he cut a gap 
through a corner of a wood in another part of the farm 
which abutted on Norinacott common, and from that 
time forward fuffered his fheep to ftray out on the com¬ 
mon through that gap, until Normacott comtnou was 
finally allotted and inciofed by virtue of an afl of par¬ 
liament. 

Mansfield C. J. The point that weighs moft in 
this cafe on the part of the application for a new trial, Ls, 
that it is a queftion involved in great doubt, great 4)bfcu- 
rity, and of great value ; and the verdift in this cafe binds 
the right for ever. There are three commons of great 
extent, running for miles, all uninclofed \ cattle wrong¬ 
fully turned on,pafs from one to another,and it is no one-s 
bufmefs to turn them off. It is of little importance to 
the people of Motherfallj wlu'ther the cattle are immedi¬ 
ately turned out on Motherfally or on Nurmacotty whereon 
Knighfs tenement certainly had common before the in- 
iclofure; and perfons in fuch a ftate of things arc natu¬ 
rally very inattentive to the place where they are turned 
on. A lord of a manor, or*his agent, might think it 
worth while, if he faw cattle improperly turned on, to 
order them off, in order to provide againft any future 
coijteft, but the commoners have no interett; for 
whether the cattle are turned out on one common or the 
other, they would very foon find their way to that com¬ 
mon where is tlje heft pafture. There are feveral cir- 
cumftances in this cafe which throw a doubt on the De* 
fendant's right of common. Firft, there was antiently 
no place through which cattle could be turned out from 
this farm on Motherfall common ; this wicket being 
OQmparatively modern, and tlie opening through the 

wood 
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wood quite recent. There was an opening to tli? road, 
but that led to Nonnacot common } and it would be a 
very f.ng«iiur circuinflance if there was a right of com¬ 
mon and no way to gc^t at it. The evidence of the man, 
who heard at 10 years old the converfation between the 
lord’s bailiff and the tenant, infilling on the latter flopping 
up tfie wicket, is in fome degree confirmed by the wicket 
being now Hopped up. And no reafon other than the 
abfence df common right is affigned to account for that 
circumllance. The obfervation,-i* Now we cannot get 

out on either common,” is equivocal, but the laft- 

• 

mentioned circumftances and the making a way through 
the wood to Normacott comihon, certainly defevved 
confidcradon. And although fhe dccificn of the com- 
iniffioners on the claim was made in Augttjfy and 
feven months elapfed before the time of the trial, 
yet that is not a very long time for the invefligation 
of a matter, from its nature involved in fo much doijbt 
and obfeurity ; and fince much pains feem to have 
been taken, and the fubjeef-matter is of great value, and 
the inheritance is to be bound for ever by tlie verdiii^ 
and fmee it is very poffiblc that more light may be thrown 
on it, it is better that it fhould go down to a further in- 
veftigation. But the new trial muft be had on payment 
of cofts, and the perfon who applies for it would not be 
wife to pay the colls, and to try it again, unlefs he could 
throw more light on the fubje£l. The Court does not 
decide that the prefent verdi£l is wrong j but for the 
rcafons above-mentioned it may be more fatisfaflory 
that the cafe fhould undergo another inquiry. 

Rule abfolute upon payment of cofts. 
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Cox V. Brain. 


t8io. 




'pHIS was an aaion for the rent or price cf certain If the bargainee 
tithes. Fhe declaration ftatcdjthut in confideration tiihes ff>r one 
that the PlaintiiF would let to the Defendant certain n'Jrfeilct 

tithes anfing upon a certain part or portion of a certain vcnl ocenpiers 
meadow called Boiley meadow, for a certaiv fpace of ofthcl^nd, no 
time, to wit, one year, commencing from the 25th of "^''ce to dettr- 

1808, and would fuffer the Defendant to have TJttingnLd'slobe 
and take the fame for the faifl time, the Defendant un- given by another 
dertook to pay him therefore 41/., to wit, 5/. immedi- bargainee of the 
ately, and the relidue cvi or be.mre the 25th of March t'thcs for 
1809: the Plaintiff then averred, that he did le^ to the 
Defendant the faid tithes, and did permit and fulfer him A tenrier ad- 


to have and take them for the faid time. The fecond 
count dated, tliat the Defendant was indebted to the 
Plaintiff for certain tithes arifmg upon and from certain 
lands in the parifli of St. Thomas^ in the fuburbs of the 
city of Oxford-, and due and of right payable to the 
Plaintiff, as proprietor thereof, by the Plaintiff bargained 
and fold to the Defendant, and by the Defendant, ac¬ 
cording to that bargain and fale, had, enjoyed, and taken ; 
and that the Defendant undfertook to pay. The next 
count was on a quantum valdbant, for tithes of the like 
defeription. There were alfo counts for goods fold and 
delivered, and on an account: dated. The Defendant, 
as to all the faid feveral fuppofed promifes, except as to 
15/., parcel of the feveral fums claimed, pleaded that he 
did not undertake, and as to the 15/., parcel of the faid 
feveral fums, he pleaded a tender, and brought the fame 
into court. He alfo pleaded a fet-off. The Plaintiff 
took iffue on the tender and and fet-off. Upon the trial 
of this caufe at the laft Oxford Spring AlRzes, before 
W9od B., it appeared that the FlaintifF, who was leffec 
^ the tithes in quellion, under Chrijl»church in Oxford, 

S on 
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on the 4th of April 1808, expofed them to be let or fold 
by auction; the conditions of file were, that the renter 
of the lots fliould pay immediately into the hands of the 
au£tioneer 5/. as a deyofit, as part of payment, and fign 
an agreement for payment of the remainder on or before 
the 25th of March 1809, required. That the letting- 
of the lots fliould commence from the 25th d;iy of 
March then laft part, and that the purchafers Ihould give 
up their lots on the 25th day of March 1809. The De* 
fendant was declared the higheft Jjidder for the firlt lot^ 
which was the tithe of about 100 acres, more or lefs, of 
meadow, and fix acres of pafture land, at 41/., 
and he paid into the hands of flie auflioneer 5/. on ac* 
count. The citheablc land in Botley meadow was in the 
hands pf nine occupiers, and the tithes had in the p■^<^'• 
ceding year been let by the Plaintiff on fimilar condi¬ 
tions, but at the rent of 23/. only, to Chillwgworth, the 
occupier of the largeft parcel of the land out of which 
they iifued, and he had underlet to the fcveral other oc¬ 
cupiers tlie tithe of thely^efpe£live lands. This circuni-^ 
fiance was publicly dated at the time and place of the 
au^ion. The Defendant, having previoufly informed 
the occupiers of his intention, began to colled the tithes 
in kind; but after he had taken up the tithes of two* or 
three occupiers, the reft of them refufed to fet out their 
tithes, alleging that they hafi received no notice to deter* 
mine their compofitions of the preceding year, but they 
offered the fanic fums, as compofitions, which they had 
paid to Chillingworth z thefe however the Defendant re¬ 
fufed to accept. The Defendant tendered to the Plain*, 
tiff for the tithes the fum of 15/*, wliicti was admitted to 
be a fully proportionate value for thofe tithes which he 
had colleded in kind. Wood B., at the trial, was at iirft 
of opinion that tlie Plaintiff could not recover, becaufe he 
had not given the land-occupiers that notice'to fet out 
theh* tidies^ which he thought was neceffary to deter- 
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mine their pre-exifting compofltiony and to put the De¬ 
fendant in pofleffism of the tithes whi^’he had contra^ed 
'for i the Plaintiff urgedy on the authority of Tat< v. 

Willarif 2 7 28. and i Term Rtp. Coxv. Parry^ 

that by the plea of tender^ and payment of money into 
court upon all the counts, die Defendant had admitted 
the fpecial contraff, and chat nothing remained to he 
proved, but the amount of the damages he had fuftained, 
which he contended was the difference betweed 15 /. and 
4 l 4 The jury however, under fhe diredion of the 
learned Judge, found a verdiff for the Defendant, but 
liberty was referved to the Piaiptiff to move to enter a 
verdi^ for the Flaintiffi ' 

••A •« 

Accordingly, in Mxfier term Williams Serjt. iposred, 
as well on the ground that the contrail flood admitted 
by the payment into court, as alfo on the ground, that 
Chillingwortht whofe intereft was determined, could im¬ 
part to his undertenants no greater eftate than he him- 
felf poffeiled, and that therefore no notice to thpm was 
neceffary. The Court granted a rule nifi on both points. 

Shepherd Serjt. in this term ftiewed caufe. The Plain¬ 
tiff having tendered the value of fo much of the tithe as 
he adlually had poffeflion of, the plea of non ajfumpjit as 
to the refidue is proved. The Defendant went on col- 
le£ling tithe until he was ftopped by this compofition 
being fet up, and which was, the default of the Plaintiff^ 
and all that he collefled he paid for. \Man^eld C. J. 

That would be a very good defence as to the refidue 
beyond the 15/. upon the iffue of quantum valebantf if 
the Defendant had not admitted the fpecial count .3 
And likewife upon the count for tithes ftdd, and delU 
vered. And unlefs the tender be an admiffon of the 
caufe of adion, the Defendant is clearly entitled to the 
verdift on the firft count. The feller is bound to put 
VoL. in. H the 
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th& buyer in fuch a coniEtion, that he may receive his 
tithe without difpute or trouble. L Th'efeUer 

is bound .to warrant him agaiufl all lawful claims j no 
further.]] ^ 

* Lawrence!. Could Chillingworth bind the cftate 
longer than during his intereft ? 

Man^ield C. J. .(Hopping Williams and Pechwell 
Serjts., who were prepared to fypport the rule,) How 
can you argue it ? You have paid mofrty into court ge¬ 
nerally i you now intencf to apply it to the quantum 
valebant^ and you infift on the Tufficiency of that fum as 
your defence, faying that as to the fpecial contradl the 
PlaintilF could n6t perform his part of it, and put you in 
poifeflion of the tithe^ as he engaged to do. If you 
relied on that point, you had a plain way to proceed, 
by pleading non affumpftt to the firft count, and paying 
the money into court on the quantum valebant only ; but 
here, by inadvertency, you have by your tender admitted 
the fpecial contraft, and therefore you cannot deny it. 

Rule abfoluie. 
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'^JpRESPASS for breaking and’entering four clofes of No one can 
the Plaintiff, fituate in the parifh of St. Bartholo- claim a prcfcrlp* 
mn.Vy in the county of Sujfexy and treading down and 
fpoiling the grafs, and fubverting the foil; and, with ifanadtimme- 
lledges and other iron inftruments, breaking down, prof- morially done in 
trating, and deftroying the hatches, penllocks, weirs, the land of 

and dams of the Plaintiff, there then eredled, and throw- pr^uces 3^^^*** 
ing the materials into a certain watercourfe, where they fed on the land 
were loft. The Dcfe»»dant pleaded, firft, not guilty. which, ^ 
Secondly, as to the breaking and entering one ©f the n^rv ftat*e and^*' 
clofes, treading down a little of the grafs, and tljere fub- difpofitinn of 5.*8 
verting the Plaintiff's foil, and with fledges and other land occafiona 
iron inftruments breaking down, proftrating, and de- pei^ceptible 
ftroymg the hatches, penftocks, weirs, and dams; that ground to 
the Defendant, long before, and at the faid fcveral times prefume a grant 
when, &c. was lawfully poffeffed of a certain dwelling- *he ancef- 
houfe, with the appurtenances, in the parifti of St. Pe- 
ter-the^Greatf otherwiie the Sub-deanryiivi the faid county of the right of 
of SuJfeXi near to the faid clofe in which, &c. and alfo doing that a<:i. 

near to a certain watercourfe, running and flowing in Therefore if 

makes a new ap* 

plication and difpofltion of his land, of fuch a fort that the efled: produced in the 
land of B. by the repetition of^he a(% done in the land of ^ becomes injurious 
to the property of B, under fuch new difpofltion of his land, A. is not authorized 
in repeating that aA. 

But if the effedt produced on the land of by the aft done in the land of A. 
had at all times occahoned a perceptible injury to ^.*8 property, there would have 
been fuflicient ground to prefiime a grant from the anceftors of B, to the anceftors 
of A. of the right to do fuch adt. 

A. has immemorially had, far watering his lands, a channel through bis own 
field, in a porous foil, through the banks of which channel, when filled, the water 
percolates and thence pafTes through the contiguous foil of B, below the furface* 
without producing vifible injury. B. builds a new Jioufe in bis land, below the 
level of his foil, in the current of the percolating water: A. cannot now juftify 
filling his channel, if tht percolating water thereby injures the houfe of B. 
Pfr Lawrence J' 

H 3 and 
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and along the fame clofe, and that the water of the faul 
watcrcourfe, before, and until the time of the obftruc- 
tion thereof hereafter mentioned, had run and flowed, 
and had been ufed and accuftomed to run and flow, and 
then and from thence until, and at the faid feveral times 
when, &c. of right ought to have run and flowed, 
and ftill of right ought to run and flow, freely and with¬ 
out any undue obftruiffion or hindrance j and the De¬ 
fendant a'^erred, that the faid hatches, penftocks, weirs, 
and dams, before and at the faid feveral times when. See. 
had been, and were, unlawfully kept fhut and faftened, 
and kept and continued to be fliut and fallened, by the 
Plaintiff, for a great and unreajdnahh length of time^ fo 
that the iiVater of the faid watercburfe could not run and 
flow in qts ufual and accuftomed manner, but was ob- 
ftru£ted and kept back by the faid hatches, penftocks, 
weirs, and dams, infomuch that by reafon thereof divers 
large quantities of water, which would otherwife have 
run and flowed away from the faid dwelling-houfe, 
were prevented and hindered from fo doing, and by 
means of the premifes, ran, flowed, and penetrated into 
the Defendant’s dwelling-houfe, &c.; for the purpofe 
of abating and removing which obftru£tion and nu- 
fance, the Defendant juflifled the a£fs complained of. 
The third plea, after the fame introduction as in the 
fecond, ftated, that the Plaintiff, before and at the faid 
feveral times when, &c. did wrongfully and injurioujly, 
by and with the hatches^ pet^ocks^ weirs^ and dams in the 
declaration mentioned, and by wrongfully and injunoujly 
keeping the fame fhui and fajie^ned^ caufe and procure divers 
large quantities of water to accumulate and increafe in and 
upon the faid clofe in which, &c., and which, bqfore and 
at the faid time when, &c. ought to have run and 
flowed off and from the faid clofe, in which, &c., and 
away from the dwelling-houfe of the Defendant, and by 
rtafon whereof divers large quantities of water^ before 

and 
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and the faid feveral times wheiii &c. ran and jlowed 
unto and into the fame dwelUng-houfei &c. wherefore he 
juftified the a£ts complained of. The fdurth plea, 
after a (imilar introdu£lion, averred, chat the Plain'* 
tiff, before and at the faid time wlien, &c. nvronti- 
fully and injurioufly kept and continued the faid hatchesf 
peti/lockSf tueirsj and dams Jhut^ clofcdy and fajlenedt 
in and acrofs a certain watercourfe in the /aid clofe 
in which, &c. and thereby caufed and procured divers 
large quantities of wa’ter, before and at the faid feveral 
times when, &c. to arife, accumulate, and increafe in 
and upon the fatd clof^ in which, &c., and by reafoti 
thereof divers large quantities of watery before and at the 
faid feveral times when, &c. were hindered and prevented 
from running and flowing from the faid lajl-mentioned 
dwelling-houfe of the Defendant, and greatly overflowed 
and damaged the fame, &c.; wherefore, &c. The 
PlaintilF joined iiTue on the firll plea; and in his re¬ 
plication to the fecond plea, admitted the Defendant’s 
pofleflion of his houfe as therein deferibed, but, pro- 
tefting that the water of the faid watereburfe, before and 
until the time of the obftrudllon thereof in that plea 
mentioned, had not run and flowed, and had not been 
ufed and accuflomed to ruq and flow, and then, and 
from thence until, and at the faid feveral times when, 
See. of right ought not to have run and flowed, and ftill 
of right ought not to run .and flow freely, and vdthout 
any undue obfl.ru£^ion or hindrance, he averred, tliat 
long before and at the faid feveral times when, &c. I%o^ 
mas Pechham Phipps Efq. was feifed in his demefhe as of 
fee, of and in the faid clofe in which, &c. and of and 
in another clofe called the Twenty Acresy adjoining there* 
to, and utuate in the faid pariih of $/. Bartholomew^ 
with their refpe^ive appurtenances j and preferibed in 
right of his eftate of and in the faid clofe called the 
Twenty Acres, for an immemorial right to ftop up and 

^ 3 


iSio. 

COOPEK 


V. 

BaRBCKi 



102 


CASES IN TRINITY TERM 


1810. 

CoorM 


V. 

Barksk. 


with hatches, penftocks, weirs, and dam's, the 
water of the faid watercourfe in the faid clofe in which, 
&c., for the purpofe of turning the faid water out of the 
faid watercourft into, 'through, and over the faid clofe 
in which, &c., in order to, and for the purpofe of wa¬ 
tering, meliorating, and improving the faid other clofe 
called the Twenty Jcres, every year, at all times of the 
year, as often as occafion hath required, as to the faid 
clofe called the Twenty Acres, with the appurtenances, 
belonging and appertaining, to wit, at the pariih of St. 
Bartholomew aforefaid. He then averred, that T. P. Phipps 
demifcd both clofes to the PlantifF, who afterwards, 
and before the faid times when,«&c., to wit, on the day 
lafl: aforefaid, at the fame parifli, being a time when oc- 
calion required, did flop up and dam the water of the 
faid watercourfe, by then and there putting down and 
placing the faid hatches, penftocks, weirs, and dams in 
the faid clofe in which, &c., for the purpofe of turning 
the water of the faid watercourfe out of the fame, into, 
over, and tlirough the faid clofe in which, &c., in order 
to, and for the purpofe of watering, meliorating, and 
improving the faid clofe called the Twenty Acres, and 
kept and continued the fame, fo put down and placed 
there, as the occafion therf required, in exercife of the 
faid right, as he therefore lawfully might, until the De¬ 
fendant, of his own wrong, at the faid feveral times 
when, &c. cofnmitted the feveral trefpalTes, &c.} and 
concluded by traverfing that the faid hatches, pettflocks, 
weirs, datns, before and at the faid feveral times 
when, &c., had been and were wrongfully Jhut and faJi-‘ 
ened, and lept, and continued fo fliut and faftened, by 
the Plaintifl!^ for a great and unreafonahU length if time. 
To the third plea, the PlaintiiF, omitting the protefta- 
tion, replied the fame fa£Is as in the replication to the 
fecond plea, and traverfed that he did wrongfvdly and in^ 
Juriotiflif, by and with the /aid hatches, dams, and vmrs, ami 
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hy wrqngfuliy and injurioujly keeping the fame jhut and 
fa/ienedf eaufe and procure the fqid large quantities of water 
to accumulate and increafe in and upon the Jitid clofe in 
which^ &c.y and which before and at the faid time 
when, &c. ou^t to ha\^ run and flowed oiF and 
from the faid clofe in which, &c. to and away from 
the Defendant's dwelling—houfe. To the fourth plea 
the Plaintiff replied in the feme manner ^ to the 
third, and concluded with traverilng that he wrong¬ 
fully and injurioujly kept and continued the faid hatches^ 
penfocksi &c. fbut^ clofed and fajlened in and acrofs the 
faid wcctercourfe^ and tl^ereby caufed and procured divers 
large quantities of water to arife^ accumulate^ and in¬ 
creafe in and upon the faid clofe in which^ &c. The De<* 
fendant in his rejoinder took iffue on thefe feveral tra- 
verfes. Upon the trial of this caufe at Horfhamt at the 
Spring Affizes i8io, for the county of SuJfeXf before 
Heath J., the cafe was this: The riveij Lavant flow* 
from eaft to weft, under the fouthem wall of the city of 
Chichejler. At a certain place fituate at the eaftem end 
of the city, and lying to the eaft of the locus in quo, and 
of the turnpike road hereafter mentioned, part of the 
water is occafionally diverted, for the purpofe of irri¬ 
gating a meadow called Grqvds meadow, lying wholly 
to the eaft of, and abuttin[| on the fame turnpike road. 
This road iffues from the fouth gate of the city, and goes 
from north to fouth. M.any houfes liad been recently 
built without the gate both on the eaftem and on the 
weftemfidesof this road. On the weftem ftde ftood 
the Defendant's houfe, erected within fix or feven years 
paft, abutting on the road, and iituate on a part of a clofe 
called (y£rien*6 garden, which extended about 18o yard* 
in length, parallel to the road« and 50 in breadth. From 
the increafe of the city, the frontage of this clofe toward* 
the road had recently become building ground. 'Tht foil 
of the ground on which the Defendant’s^houfe ftood, had 
been excavated, and thereby lowered jibout two feet, a 
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0 iort time before' the houfe was built. The Defends^t ha 4 
alfo funk, nearly four feet below the fttrface,the floor of his 
underground cellar andr kitchen > at the time of building 
them he was warned that they would be fifl^efbto floods. 
On the weflem fide of G’Brien*s garden,- and abutting 
thereon, and on the fouth fide of the river Lavanit lay a 
tra£l of meadow land called the Utanerj farm, being 
all the property of one perfon, in truft for whom 
Mr. Phipps was feifed thereof in fee,, comprehending, 
amongfl: other lands, Weller^s clofos hereafter mentioned, 
and the two clbfes mentioned in the pleadings. An ar> 
tificiai cut, or main feeder, of indefinite, but of great 
and unqueftioned antiquity, paired from the river Lavant 
at the north-eaftern comer of tflis farm, through a part 
thereof occupied by Weliert along the eaftem fide of it, 
and contiguous and parallel to * the wefiem fide of 
0 'BrietC% garden, flowing to the fouthward, for the 
fpace of 18o yards, within which diftance the Defend¬ 
ant’s houfe was fituate; fo that this wateroourfe palled 
parallel to and beyond the back front of that houfe, being 
about 5.0 yards diftant from it in the neareft point, and 
alfo parallel to the turnpike road. This feeder was pro¬ 
longed northwards in a dire^ line beyond that length of 
180 yards, for the purpoli? of watering other meadows 
occupied by Weller ^ not ma{»iai to this cafe } but at the 
end of the z 80 yards there was a penftock, or row of 
hatches, fixed a^rofs the feeder for the purpofe of exclud¬ 
ing the water from the prolonged part thereof, and caufing 
it to flow over a weir or cafeade fituate in WelleP% 
ground,, on the wefliem fide of the llream, at that point, 
the altitude or perpendicular faU of which weir was 
two feet fix inches^ When thefo hatches were flint 
down, all the water fell over this weir, and at and 
from that point dianged its courfe, and flowed from eafl: 
to weft, down a channel cut at right angles to the firft. 
mentioned feeder, for the fpace of 200 yards, in the 

courfe 
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courfe of which diftaiice it paii^ through a pondy fitnate 
about midway. At Uie weftem extremity of the 200 yards, 
another penftock, or row of hatches, was placed acrofs the 
continuation of the watercourfe, one poft of the frame 
thereof being in a field occupied by Weller^ fituate on the 
fouthem fide of die ftream, and the odicr poft of the 
frame thereof being placed in the Plaintiff’s clofe called 
the Thirty Acres, which lay <m the northern fide of that 
part of the ftream: and at the falne p(^t commenced 
another feeder, the ccWrfe of which diverged a little to 
the fouth-eaft, and palled into the Plaintiff’s clofe called 
the Twenty Acres, mentioned in the pleadings. "S^h&n. the 
hatches acrofs the watercourfe at this point were Ihut 
down, the water was penned back in the watercourfe 
throughout the fpace that lay between that point and the 
pond, and was raifed to the height of three feet five 
inches from the groundfill of the laft-mentioned pen¬ 
ftock, in confequence of which elevation it flowed along 
the laft-mentioned feeder, and performed the office of 
irrigating the 20 acres: but when this penftock was fo 
clofed, it did not pen back the water further to the eaft- 
ward tlian the pond before-mentioned, fo that the Ihut- 
ting of this penftock did not in any way affe€t the cur¬ 
rent throughout the fpace that lay above the pond eaft- 
ward, up to the weir, much l^s could it affeft the height 
of the water in the 180 yards of feeder fituate above the 
weir, at the times when the water flowed over the weir. 
ITie top of the laft-mentioned penftock, too, was two 
feet three inches lower than the plane qf the bed of 
the feeder in the 180 yards above the weir 5 which bed 
was, as nearly as might be, in the fame level with the 
floor of the Defendant’s kitchen, and two feet lower 
than the bed of the Levant i and the diftance in a right 
line, drawn from this penftock to the Defendant’s houfe, 
was 317 yards ^ and the whole fall of the ground from 
the Defendant’s houfe to the fame penftock, was five 
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one tnchk At the time mentioned in ihe pleadlngr** 
the firft-mentioned penftock was partly (hut down; and 
the fecond was entirely clofed, for irrigating the 20 
acres; and to increafe the effeft of the latter, fome 
turfs and earth had been placed near the penftock 
on each bank, to raife the head, (which the learned 
Judge thought was material); fo tliat the water had 
rifen to the h«ght of a foot above the top of the laft- 
mentioned penftock itfelf, and flowed over it: it was 
a wet feafon, and the ftream ^as very copious. 'I’he 
banks of thefe feeders, ajid the foil of the fields iu 
queftion, and of all the adjacent valley, confift of a 
porous gravel, which is ealily percolated by water. 
And the moil judicious witnefles who were-called, ftated 
that the water in the Defendant’s premifes was that 
which foaked through the bank of the ncareft water- 
courfe, namely, the i8o yards of feeder parallel to the 
back of his houfe. The Defendant found water feven 
inches deep in the kitchen and cellar of his houfe, and 
conceiving that it proceeded from the ftream which was 
penned back for watering thefe meadows, he went with 
his fervants in fearch of the nufances, in order to abate 
them. He iirft came to the penftock neareft to his 
houfe, iituated in JT^Z/rr’s^meadow, at the fouthern ex¬ 
tremity of the i8o yar^s, where he removed two 
boards, which, as they were before placed, had the ef- 
fe£l: of raifing^the water in the i8o yards length of the 
Brft main feeder. He then proceeded to the fecond pen¬ 
ftock, at the weftern end of the 200 yards, which he 
broke down, and thereby drew the water off from the 
feeder of the Twenty and let it pafs off weft- 

ward down the lower channel. The water had at that 
time been penned on the meadows only three days : a 
month or fix weeks was the time during which the water 
had ufually been kept on the land in former years. 
From the time of doing tliefe two a^s the water in the 

De- 
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Defen(^ant*s houfe funk rapidly, and the floor became 
dry. But it appeared that about a week afterwards, the 
Lavant being greatly increafed by the melting of the 
fnows, which occaftoned a general flood, the Defend¬ 
ant’s cellar became fullof water again, and continued fo 
for many weeks, though the penftock fecondly' men¬ 
tioned had not, during that period,, been (hut down, nor 
even repaired. The deflru^ion of this, which was 
the Plaintiff’s penftock, was the aft for which the Plain¬ 
tiff intended to claim h'compenfation by diis aftion, but 
the parties went to trial uport the iflues which have been 
dated. On the part of the Plaintiff it was attempted to 
(hew, that the water in the Defendant’s houfe proceeded, 
not from the watercourfe, but either from land fprings, 
which were proved to exift near the fpot, or frbm the 
irrigation of Grov/s meadow, which lay, as before men¬ 
tioned, on the eaftem and oppofite fide of the road, on 
a higher level than the Defendant’s houfe, or from 
fprings which rofe in that meadow: but the Defendant 
clearly difproved the firft of thefe pretences, by proving 
dial the water left his houfe, almoft inftantaneoufiy, 
when he had done the afts complained of ; and he 
(hewed the futility of the others by the teftimony of an 
intelligent furveyor, who lived direftly oppofite to the 
Defendant, on the eafiern (idc of the road, and who 
proved, that when Grove's meadow was irrigated, his own 
houfe, and thofe adjoining on the eaftern fide of the 
road, w'hich were contiguous to the meadow, were in¬ 
commoded by water coming into their lower apartments i 
and diat too at times when the Defendant’s houfe, and 
die other houfes on the eaftern fide of the road, were 
quite free from water , and that, vice verj^y at the time 
of the injury complained of, and at other times, when 
the Defendant’s houfe, and other houfes on the wefteru 
,fide of the road were flooded, hk own and the other 
houfes on the eaftern fide were dry. The Plaintiff proved 
that the lower penftock at the extremity ef the 200 
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yards had been creeled 30 or 40 years fince, that^ it had 
been ufed without interruption for 30 years» and that a 
penftock had been remembered there for 70 years. On 
the other hand, the Defendant relied on a fuppofed in- 
confiftency in the accounts given by two different wit* 
neffes for the PlainthF of the elevation to which the 
lower penftock raifed the water at different periods of 
time; one of whom ftated that 40 years ffnee it raifed 
the relative height (in the watercourfe) of the water 
between the pond and the pefiftock 18 or 20 inches, 
which fufHced for watering, the Twenty Acres, and pen¬ 
ned back the water as far as the jpond} whereas, another 
ftated, that the total fall at the lower penftock was three 
feet live inches; and the Defendant contended that this 
evidenbe proved that the lower penftock itfelf had been 
recently enhanced: in order to combat the preferip- 
tion, he alfo proved by feveral witnelTes that inhabit* 
ants of the city of Chichejiery which is much fubje£lt 
to floods from the Lavant, had, at various times, abated 
various penftocks, and other ereftions which they deem¬ 
ed nufances ; among others the penftocks in queftion. 
Upon thefe iflues and evidence. Heath J. direfted the 
jury, that in cafe they fhould be of opinion that the 
flooding of the Defendant’^ cellar was occafioned by the 
penning of the water, the,queftion would be whether 
the penftock had been properly kept (hut, or whether it 
had been Ihut down an unreafonable length of time, fo 
as to occafion an injurious annoyance to the Defendant’s 
houfe. On the preliminary queftion* the evidence of 
the furveyors was, as ufual, contradiflory, but there was 
a fa£f worth a great many fpeculations: the fubffding of 
the water left no doubt upon the point. If the Plaintiff 
had pofleffed an uninterrupted right to raife the penftock 
to a certain height, it would not derogate from that right 
that the Defendant had thought proper to build a houfe, 
and make his kitchen deep in the ground: but the Plain* 

tiff’s 
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tifPs enjoyment had not been very peaceable } for when¬ 
ever th( neighbouring inhabitants felt any inconvenience« 
they went and pulled down the penftock; froqi which, 
and from the diflerent heights affigned to the penilock, 
by different witneffes, he thought there was conclufive 
evidence that the penftock had been enhanced of late 
years from one foot eight inches, to three feet five 
inches ; and, if the jury (hould be of that opinion, 
there was fufficient ground to find a verdi£l foi^the De* 
fendant, which they aceprdingiy did. 




tSfo. 



Shepherd Serjt., in Eajier tdrm, moved for a rule nift 
to fet afide the verdi£l and have a new trial: he obferved 
that the Defendant’s rejoinder did not deny the Plaintiff’s 
right to the penftock. It was proved that at the tijne of 
the injury the water ran to the penftock at the fame 
height, and in the fame manner, and the levels of the 
bed of the watercourfe behind the Defendant’s houfe, 
and of the penftocks, were the fame, as, to the me« 
mory of all the witneffes, had ever been the cafe; the 
top of the lower penftock was two feet three inches 
lower than the foot of the cafeade which flowed over 
the weir, confequently it was impoflible that that pen¬ 
ftock {hould make the water flow over the banks of 
the watercourfe into the Defendant’s houfe. [Heath J. 
obferved that it was not allegsd that the injury was fuf- 
tained by the water overflowing the banks, but by its 
oozing through them, and thrgugh a porous and gravelly 
ibil.] Even fuppofing the lower penftock to have been 
the caufe of the mifehief, it was of immemoiial anti 
quity, and the houfe had been built only widiin fix o^ 
feven years paft : the Defendant, therefore, was not juf- 
dfied in demolilhing the penftock in right of his houfe ; 
and even if the owner of the houfe had before this time, 
fince its ere^ion, deftroyed the penftbek, he would not 
thereby eftablifti his right indeftru^lion of the Plaintiff’s 
prefeription. 


Lawrence 
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Lawrence J. You claim a prefcriptive right to ere£l 
the penftock; now the penltock is in the Plaintifi^’S leiforis 
own grounds, and he may pen the water there as he will, 
until he does a damage to his neighbour, which may 
not have happened till now. Is it not law that you muft 
fo ufe your own as not to prejudice your neighbour ? 
And until you prejudice your neighbour by penning the 
water, you do that which/ you have a right to do i but 
where you begin to injure your neighbour, there the 
right terminates. If there had been an ancient houfe, 
into which you had, by your pcnllock, immemorially 
caufed the water to flow, Without being encountered by 
any obftruftion, it would have*been evidence of a grant i 
but here is no fuch evidence. , 

Mansfield C. J. Upon the fecond and third tra- 
verfes, which are hardly diftinguiftiable from each other, 
and which go to the Defendant’s right of erefling any 
penllock at all, the verdi£l: certainly ought to have been 
for the PlaintilF; for it is plain that the cut mud have at 
fome time been made out of the river for the benefit of 
the land, which might anciently have belonged to the 
fame perfon ; but without penftocks he could not have 
the benefit of the cut: but, according to the terms of 
thefe two ilTues, the verdi£l precludes the Plaintiff from 
having any penftock at all.* 

Lawrence J. Tlie Defendant does not contend that 
the Plaintiff has no right to any penftock at all, but 
that he has no right to erc£i: a penftock which (hall caufe 
the water to flood his houfe, 

Chambre j. The Defendant’s rejoinder ihould have 
pointed out;, as a juft ideation, fome enhancement of the 
nufance: uow it does not. And the interruption (hewn 
to the exerciie of the right occurred 50 years back. 

5 The 
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The Court recomxnended to the parties to refer the 
Vrhole* matter to arbitration, and defired it might ftand 
over to give time time for an arrangement, but the De¬ 
fendant not confcnting, on a fubfequent day, they 
granted a rule nifi for a new trial. 

Bejl Serj. now ihcwed caufe againft this rule. The 
Defendant intended, by thefe iflues, to difpute the 
Plaintiff’s right to ere£l any penftock at all, and the jury, 
upon evidence, of which they are the proper judges, 

have found that point for him. 

• 

Mansfield C. J. observed that the two laft iffues were 

too loofely worded to t/y that right, for they had put no 

fa£t in iffue: they alleged that the Plaintiff had ftiut the 

hatches wrongfully and injurioufly; but they did not llicw 

whether it was injurioufly done, becaufe the Plaintiff had 

no right to fhut them at all, or whether it was, becaufe they 

were kept fhut at improper and unreafonablo times, or 

for an unreafonable length of time, as alleged in die 

hrfl iffue. 

/ 

Heath J. obferved that the firfl iffue, on the reafon- 
ablenefs of the time, had admitted the Plaintiff’s right 
to fliut them for fpme time $.and that, in fa£):, there was 
no evidence of their having, been fhut an unreafonable 
length of time, to fupport the verejifl: on the firft 
iflue. 

Rule abfolute lor a new trial. 

Bejl then prayed that the Defendant might be permitted 
to amend his pleadings, wliich the Court referved for 
future confideration; ftiU recommending to the parties 
to fettle the whole matter by arbitration. 



The cafe never again came before the Court. 
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Rex V. Davey, in the Caufe of Racket v, 
Mewes and Another. 


The Coart of 
Common Pleas 
cannot apply the 
forfeited penal¬ 
ties of the recog¬ 
nizances of bail 
to attachments, 
to the difcharge 
df the debt of the 
Defendant in the 
original adtion, 
andcofts* 


"P'HE FlaintiiF having ilTued a writ o£ fierifacias againft 
the edFe^ls of the Defendant, and the levy having 
been fruftrated by the violence of George Davey and 
Thomas iiavey^ an attachment was obtained againft tliem, 
whereupon they put in bail to th& attachment, and en¬ 
tered into recognizances in.50/. each, to the intent that 
th^y (hould appear and anfwer interrogatories, which 
the Plaintiff caufed to be filed, but they nevei took of- 
fice copies thereof, nor took any fteps to fave the for¬ 
feiture of their recognizances; and they had fince ab- 
feonded, and the feveral recognizances were forfeited. 
The recognizances were put on record ; and the bail, on 
the Plaintiff’s making application, had refufed to make 
him any compenfation. 


Rough Serjt. moved that the bail of Davey might pay 
the Plaintiff the amount of the levy indorfed on the 
fieri faciasi together with the cofts of the attachment and 
fubfequeat proceedings, and the cofts of this api- 
plication, not exceeding ^ amount of their recog¬ 
nizances. 

• • 

Mansfield C. J. This is a debt due to the King, 
and I do not fee how we can help you. 


Heath J. The recognizances of bail upon attachments 
are regularly eftreated, and, of courfe, will have the fame 
confequences as any other recognizances eftreated in the 
Court of Exchequer. You may apply to that Court to 
try if you can obtain any aififtance from them ; but we 
cannot delay the eftreating of the recognizances. 

Rule refufed* 
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Hunt, Adminiftrator of Campbell, v, Stevens Jufy ?• 

and Another. 

ft 

J^intifF declared in trover, as adminiftrator, for whether s^e- 

certain houfehold furniture, upon a converfion al- Hvery of houie- 

leged to have been made after the deceafe of the mteftate. P^ods was 
TT 1 . • . . complete,, the 

Upon the trial of this caufe at the Gttings at W^ntinfier upho'ilcrcr ftill 

after Hilary term i8io, before MansfiddQ^'i,^ it ap- having a fervant 

peared that the deceafed employed the Defendants, who !" * 

were upholfterers, to fumifh a houfe which be had g^/s'^rc^nd* 

taken; and they had accordingly, about a fortnight the vendee not 

before his death, fent in goods to the amount of, at ’leaft, taken 

1300/.: they placed a man in the houfe, who indeed 

ftated in evidence, that, without an order from die De- xt'^n adminif- 

fendants, he ihould not have permitted the deceafed to trator ihewstbat 

take pofteftion of the furniture ; but the purpofe for * 

which he was placed there was the fuperintending re- fhan'fj^ovcred by 

pairs and difpoftng the furniture. The deceafed had the ad valorem 

efie^ed an infurance on the furniture to the amount of 

700/., the work was completed, and the deceafed was traiion, he (hewt 
preparing to go on the 5th of February to inhabit the hisadminiftration 
houfe, but on the 3d oi.February he died. In the night *"d 

of the 3d the PlaintifF, who was then a judgment ere- *^*"^)tbough''he' 
ditor, and alfo had an afEgnm'ent of the'goods in quef- fuen for a doubt, 
tion, but had never obtained in inventory of them, en- Ful claim, 
deavoured to pofTefs himfelf of thefe eftefis Under an prove 

execution, but the Defendants privately conveyed them ,hat 

away in the courfe of the fame night* The Plaintiff cotifli’utcs his 
then took out letters of adminiftration.to the deceafed '^‘^co'ver. 

upon a ftamp for a value not exceeding 1000/., as appeared 
by a copy of the bond given to the ordinary, entered in new Inters of 
the books of th^ proper officer of the Prerogative Court, ^^^ni'niftration on 
the letters of adminiftration themfelves being not pro- harob* 

duced. It was obje^ed on the part of the Defendant, tained judgmeot. 
VoL. Ill, 1 that 
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that the ftamp was of too low a denomination.^ Mans¬ 
field }r left it to the jury whether, before Campbell's 
death, there had ever been a complete delivery of the 
goods, fuch as to put them wholly into the polTelfion of 
Campbelli and out of the power of the Defendants, or not, 
auid the jury, thinking that there had not, found a verdi£l 
for the Defendants. 


Vaughan Serjt. having in Eefier term laft obtained a 
rule nfi for a new trial, 

Shepherd and Lens Serjts. itow ihewed caufe. They 
contended that, upon the evidence, the delivery was not 
complete, the Defendant's fervant ftill continuing in 
pofleflion \ and his cuilody of the goods was at leaft 
equivocal, and the deceafed never himfelf had the pof> 
fefiion. [Lawrence J. fuggefted the cafe of a iofs by 
fire.] In many cafes goods are at the rilk of the vendee, 
to infure from fire, although the right of itoppage in 
tranfitu remains with the vendor. Next, as to the title 
of the Plaintiff; it is true that adminiilration is fome> 
times taken out for too fmall a fum; but if that happens 
in confequence 6f greater property being afterwards dif- 
covered, the adminiilration is recalled, and other letters 
are granted with a damp of a larger denomination; but 
unlefs this is done, the fmaller ftamp gives no validity 
to the grant, which mfty be inferred from die ftatute 
48 Geo. 3. r. 149. /. 35.: for that a£l exprefsly provides, 
that a probate or adminiilration lhall be valid for the 
purpofe of transferring truft property, notwithftanding 
the truft property fhall not be included in the amount 
for which the probate or adminiftration is granted: 
whence it feems to follow that, fince this a£l, if tike ad> 
miniftratipn ftamp be too fmall to cover the whole 
amount of the beneficial property, the grant is void. 
Indeed, if this were not fo, a porfon taking out admtnif- 

tration 
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ftration for looo/., might admihffter efFe£is to the value 
of 100,000/. * 

Bejl and Vaughan Serjts. control. As to the laft ob- 
jeflion, fincethe Plaintiff ftyles himfelf adminiftrator in 
the declaration, if the Defendants meant to have con- 
t^cd that fa 3 ;, they fhould have denied it by the plea. 
XLavjrtnce J. The plaintiff declares as adminiftrator, 
and upon a converfion in his own time: it has been de¬ 
cided, that the ftyling himfelf adminiftrator is of no 
avail, he mull prove himfelf to be fuch; and the queftion 
is railed by the plea of not'guilty in trover, it goes to the 
foundation of the Plaintiff’s tit^ and the want of ad- 
miniftration need not therefore be fpecially pleaded.] The 
temporal courts are bound to recognize this adminiftra- 
tion, which is the a£l of the fpiritual court, as long as 
it remains unrepealed. But the queftion does not arife 
upon the fafls of the prefent cafe, for the only proof of 
the amount of the ftamp was by the fecondary evidence 
of the officer’s books, which ought not to have been 
received. In fuch a cafe as this, too, where the property 
is not in the a^ual polfeffion, although it is in the legal 
poifeffion of the adminiftrator, he cannot know the exa£l 
value, and he U not bound to pi^ the duty on fpecula- 
tion, and to look to the poffibility of ‘ recovering every 
defperate debt and hopelefs claim. It will be fufficient 
to fatisfy the a^ if, after this claim is eftalQilhed, the 
Plaintiff takes out a new adminiftration upon a ftamp 
of adequate amount. The a£l exprefsly provides, that 
refiduary legatees may come in from day to day, to pay 
the duty on a refiduary legacy, and the fame reafon 
holds with regard to an adminiftrator; for at firft he 
cannot forefee the full amount of the property. He 
was proceeding to difcufs the merits, but was ftopped 
by 

I a 
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1810. 

Hunt 


V. 

Stevens. 


Tht 
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i8xo. 

Hvnt 


v. 

Stevbns. 


Court, who declared that he could not arrive at 
the confideration of them, the preliminary objeAion 
being decifive. The aift of 4S 3. <:.I49./. 8., 
the purpofe of enforcing the payment of the (lamp du- , 
ties, re^nafls all the provifions of former afts; and one 
of tbofe regulations, as to the confequences of not ob¬ 
taining the requifite ftamps, is, that no inftrument, not 
properly (tamped, fhall be given in evidence. The old 
ftatute of 9&io^. 3. 25.^119. 59. firft contains 

tlie claufe containing this prohibition, and it has been 
continued through all fncceecUng a£ts. The objeftion 
railed to the fecondary evidence cannj|||t avail the Plain¬ 
tiff, for unlefs that evidencp is admitted, there is no 
proof in the caufe of any adminiltration granted to him; 
and on this the foundation of his title refts. The ad 
makes no allowance for lofs by debts; adminiltration 
mult be taken out for the full amount. According to 
the Plaintiff’s argument, if the Plwntiffhad taken out 
adminiltration to the amount of 10/. only, he could 
equally recover in this adion, as now that he has taken 
it for 1000/., and the confequence to the revenue would 
be molt pernicious; for if he were to recover property 
to the amount of 20,000/., the adminiltration would 
Hill Hand good. The <efpecial provilion made for the 
payment of anencreafed duty by refiduary legatees, Ihews 
thatf^thoutfuch a provifion, Ae pradice contended for 
cannot prevail. 

Rule difeharged. 

/ 

(a) Chamhrt J. was abfent this day, owing to indifpofition 
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iSio. 


Dufresne V, Hutchinson. 


July 7. (a). 


•^HIS was an adion of trover brought by the Plain* If a broker, 
tiff, who was a manufa^urer at Leeds^ againft the ^"8 *«thorized 
Defendant, who was a broker in London^ to recover the a'certafn 
value of certain cloths which had been configned by the felts them at an 
Plaintiff to the Defendant for fale upon commifiion. inferior price, he 
Upon the trial of this caufe at Guildhall^ at the fittings jjoveVfoi^amoun 
after lail Hilary term, before Mansfield C. J., it appeared of the goods, 
that the Plaintiff had delivered the goods to the defend- The proper re¬ 
ant, valued at the invoice price of 972/. u. 2</., with "^^y‘*hyan 

* 5 ^' adlion upon the 

poiitive mitrucxions not to fell even at one quarter per 

cmr. below that price. The ^Defendant having advanced If the Plamtiff 

money to the Plaintiff on the credit of thefe goods, and 

, » . menced againft 

finding himfelf unable to difpofe of them at the price feveral tort- 
prefcribed, became impatient, and placed the goods in feafors, accept of 
the hands of certain other fafiors, named Bawdier and * ®f 
Morleyt to be fold at all events for what they would an^ddyop^hat'* 
produce, on the foie account of himfelf the Defendant, aAion,^wj/^ 
he having a lien on the goods for the advances he had *hat he cannot 
made. Morley^ being called as a witnefs, declared that hie the others 
he would not have paid over the proceeds to any perfon 
except the Defendant. It appeared, however, that the 
plaintiff ultimately knew of the delivery of the goods to 
Bawdier and Morley, and confented that they fiiould 
fell them at a price feven and 'a half per cent, below the 
invoice price fixed} to which they anfweted, that fo 
fmall a reduiflion was merely nugatory j but it did not 
appear that the Plaintiff confented to any further dimi¬ 
nution of the price. Bonudler and Morley fold the goods 
for fomewhat more than 600/., being the beft price they 
could obtain. The Plaintiff had fued out a wrk in a 

{«) Chamhre was abfent this day, on account of indifpofition. 
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joint a£lion agaizift Bawdier and Marley and the Defend¬ 
ant ; which he dropped upon receiving from Bawdier 
and Marley alone the fum of 200/., and then commenced 
the prefeht action againfl: the Defendant. The jury 
found a verdict for the Plaintiff for the amount of the 
original invoice price, dedu£l:ing therefrom the fums 
which the Defendant had advanced to the Plaintiff, and 
the feven and a half per cenU which the Plaintiff had con- 
fented to abate. 


Cockell Serjt. had in the laft term obtained; a rule 
for entering either a nonfuit, or a' verdi£fc for nc^inal 
damages only, upon two groupds. the 

goods lawfully came into the hwds of the Defendant to 
be fold on commillion, if he, either in perfon or by his 
agents, improperly and improvidently fold them, the 
plaintiff’s remedy was by an adlion upon the cafe, not 
by an adlion of trover: and fecondly, that fuppofing 
trover would lie, the fale a£lually made had furniOied the 
true criterion of the real value of the goods, which was 
the proper mcafure of damages; and fince the Plaintiff 
had confented that Bawdier and Marley ihould fell, and 
repay the Defendant the advances he had made, the 
Plaintiff was entitled to recover only the refidue of the 
affdal produce that remained after making that pay¬ 
ment. 

Bejl Serjt. npw fliewed caufe. He contended, upon 
the authority of Byeds v. Hayy, R. 264., that where 
a bailee difpofes of goods in a manner contrary to the 
directions of the bailor, as here, trover lies, and that the 
parting with the goods at a lefs price than the Plaintiff 
had fixed on them, was a converfion by the Defendant. 
He alfo cited the cafe of Tawle v. Harhotthi Peakds N, P, 
Cafesy 49., where Lord Kenyon C. J. held, that if a car¬ 
rier deliver# goods to a ftxanger, he thereby beetunes an 
* , fii aftor, 
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a£lor, and is guilty of a converiion, for which troirer li<s, 
TheOefendant in the ptefent cafe was an a€tor, for 
Bowudl^ and Morley held themfelves refponfible to him 
only; and the money which they paid to the Plaintiff 
was not received by him in aSirmance of their but 
was paid by ‘way of buying off the a£Uon commenced 
againfl them for their misfeafance. 

Cocked, contrh, was flopped by the Court. 

Mansfield C. J. obferved, that it clearly appeared 
that the Plaintiffhad authorized Bawdier and Morley to 
fell at a pri|p not more than feven and a half per ctnu 
below the in^ice pricey He coifld not therefore main- 
^ tain trover againft the Defendant for the goods fold by 
them, whom the«Plaintiffhad conftitutedhisown brokers. 
The Plaintiff had alfo brought an action againfl tlicm, 
and received aoc/. in compenfation for the injury of 
which he complained. 

Lawrence J. Since the Pl^ntiff fued out a writ 
againfl Bawdier and Morley jointly with the Defendant, 
it mufl be taken that he meant to declare in fuch a form 
of a£lion in which he could recover: it mufl be pre* 
fumed, therefore, that he ^ould declare for money had 
and received, not in trover*; for the Plaintiff had given 
to Bawdier and Morley ap authority to fell, and there¬ 
fore could not recover againfl them in. trover. But by 
declaring for money had and received, the Plaintiff 
would affirm the fale: befides, if trover had been the 
right form of adlion, it would be a queflion whether the 
difeharge made to one tort feafor would not be a releafe 
to all: if it were otherwife, the Plaintiff might get paid 
by each Defendant to the whole amount of the injury 
fuflained. 

Rule abfolute to enter a nonfuit. 

•I 4 
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1810. 

Jufy IX. Doe, on the Demife of David Whayman awf 

‘ Another, v. Chaplin; 

If four joint- ^JTHIS was an eje£lment brought on the fcveral de¬ 
tenants jointly mifes, amongft others, of, 1. David Whayman, John 

Gsnule frotn year ' 

to year, fuch of Hunt, William Read, 2. David Whayman, 3. John Hunt, 

them as give no- William Reed, 5. George Beedon, David Whayman, 
rwovwlSieir*^ Read, John Hunt, to recover the pofieilion of 

feveral ihares in 32 acres of marfh land in the parifli of Sudborne, in the 
county of Suffolk, At the Lent ailizes 1810, be¬ 
fore Grofe J.. it appeared, that by copy of court-roll, 
dated the 20th of July 1784, «ipon the furrender of 
Robert Brady, thefe lands, whiqh were copyhold, were 
granted to George Woo/nough, George Beedon, David 
Whayman, Wtlham Read, and John Hunt, their heirs 
and afligns, and the heirs and afligns of the furvivor of 
them, upon certain charitable trufts, devifed by the will 
of Thomas Grimhold, deceafed. Woolnough was dead. In 
1796, the four furviving truftees demited to John Ahlett 
for three years, from the 5th January 1797, at the rent 
of i/. ios,per acre, during which term Ablett died, and 
upon his death the Defendant, who was his executor, 
entered, and continued tenant under the fame rent, 
until the 27th June 1808, when the Defendant was 
ferved with a notice from «'* each and every of the un- 
« derfigned, to quit, at Old Chri/lmas^day then next en- 
** fning, or at the time whqn his current year’s occupa- 
« tion ihould expire, the premifes which he then held 
c* as tenant to them, or fome one of them.*’ Signed by 
the churchwardens and overfeers of the parifh of Sud- 
borne, (who had ufually received the rents,) and by David 
Whayman, John Hunt, and William Read, truftees of 
the faid land. The Defendant had entered jnto the 
ordinary confent rule, confefling oufter, as well as leafe 
and entry. The Plaintiff alfo relied on the circumftance, 
of which he gave evidence, that the land was worth 
jsiore rent than atprefent was given % whence he infeired, 

that 
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that it was for the benefit of all ^ joinMenants to de¬ 
termine the tenancy, that they might let the land at a 
higher rent; and he contended that a joint-tenant' can 
bind his companion by an a£l beneficial to him. 

For the Defendant it was obje£l;ed, that one of the 
joint leflbrs, George Beedon^ had not ligned the notice to 
quit: his name was ufed in the declaration; it was sdfo 
proved that he had given notice to his co-leflbrs, that he 
difapproved of the .eje£tment, and of the notice to quit. 
For the Plaintiff it was anfwered, that there being fepa- 
rate demifes, the notice and declaration were good, if not 
for the whole of the land, at leaft for the feparate fliaret 
and intereffcs of thofe treftees who had figned die notice. 
The jury, however, und« the direction of Graft J., who 
referved the point, found a verdidt for the Defendant. 


i 9 iqv 

<1.-V—Iipi 

LefifeeeC 
WuaYSMJr 
and OduHni, 

V. 

Ck&puh* 


Shepherd Serjt. having in Eajier term obtained a rule 
nifi to fet afide the verdi£i and have a new trial, 

Mellon Seijt. in this term (hewed caufe. The queftion 
cannot arife in this cafe, how far one joint-tenant maty 
behound by the beneficial a£l of his companion, done 
without his privity; for he exprefsly diflented from that 
a£^. In the cafe of Rights on the Demife of Ftfher and 
Others, V. Cuthell, 5 Eq^, was held |>y Lord 

borough C. J. and Lanvrence J.^ that even the ratification 
by a joint-tenant, of a notice to quit given by his com¬ 
panions, would not make it good; for that the notice mull 
be fuch an one, on which the tenant can rely and a£fc 
with certainty at the moment of receiving it. The te¬ 
nant could not a£t upon this notice given by three only. 

Shepherd, eontrh, diftinguiihed tlus cafe from Right v. 
Cuthell, by obferving that there the exprefs terms of the 
condition required the concurrence of all the executors. 
Here, if there were no count but on the joint demife of 
tiie four, there might be fome colour for the objection ; 
but there are feparate demifes by each of them, and 
joint-tenants may demife their 0iares feverally. 

*I 5 /. 189. 
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Lefleti of 
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Otharif 

V. 

Chaplin. 


/. 189. If fo> the notice of each will determine the 

fiiare of each. 

« 

The Court {a) at firft inclined to lay mudh ftrefs upon 
the inconvenience that would enfue to the tenant, if, 
out of four joint leiTors, a part were to give him notice 
to quit at fuch a time as to deprive him of the opportu* 
nity of giving notice to the refidue of his leflors of his 
intention to quit the whole at the fame time. In that 
cafe he might be compelled to be;:ome for the next year 
joint'tenant with fome of his Icflbrs; therefore this con- 
tra£l muft be confidered as made by the tenant on the 
one part with four leffors on the other part, who muft 
all unite to determine the contrafl. But they after¬ 
wards delired that the matter might be further fpoken 
to. Accordingly the point was again fpoken to by 
Selhn and Shepherd^ and the Court having taken time to 
Confider, 


Mansfield C. J. now delivered their judgment. 

There was in this cafe a verdifl for the Defendant, 
becaufe the notice was fuppofed to be not fuflici^t, 
being figned by three inftead of four. *The leffors are 
joint-tenants: the queftion is, whether they or any of 
them have a right to recover any or what part of the 
premifes ? It is neceffafy to inquire what eftate they 
had, and what powers belong to it. As joint-tenants^ 
each had a right to demife his (hare. It would follow, 
that each had a right to put an end to that demife. It 
cannot depend on another^ when that demife fliall end. 
LittL Lord Coke*s Commentary, 186. a. To 

divers purpofes each hath but a right to a moiety, as to 
enfeoff, give, or demife; and where all join in a feoff¬ 
ment, every of them, in judgment of law, gives but his 
part. If both make a feoffment in fee up6n condition, 
and that for breach thereof, one of them (hall enter into 
the whole, yet he lhall enter but into a moiety, becaufe 

(a) iSbamkre J* was abfe&t this day owiiig to bdii^lition. 

* that 
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that no more in jivigment of law paiTed from him. 
This (hews that although as well as the eftate, 

be undivided^ ytt each hath fo much as his portion is ; 
and when they all join in a feoffment, each conveys only 
his part. So, if all join in a demiie in law, it is the 
demife by each of his portion. If fo, and if each de- 
mifes only his own ihare, it cannot be faid, that he 
cannot put an end to that demife, whether his com- 
panion join with him ^or not. Therefore the leilbrs of 
the Plaintiff have a right to recover three parts. 


lay 


xfffo. 

Dos, 
Lefl<»e of 
WHAXnAH 
and Others', 

V. 

X^HAPLiir. 


Seilon then moved that the rule might be amended 
by ftriking out the copfeffion of oufter, as this de* 
cifion left his client tenant in common of the other 
fourth part. 


Lawrence J. You are contending the reft have no 
right to enter at all. Is not that an afliual oufter ? But 
if you can make any diing of it, you had better apply 
to a judge at chambers. 

Rule abfolute for a new trial. 




Williams v. Burgess. 


Juif . 


^pRESPASS againft Ahe Defendant, a, cuftom-houfe Notice of aftioa 
officer, for breaking and entering the JPlaintiff *s againft a coftom. 

dwelling houfe: upon the trial,. ^ the Wejimnfter fit- breakin^the 
tings after Eajitr term i8io, before Lawrence J., it ap- Plaintiff'r dwel- 
peared that the Defendant entered to fearch for run ling-houfe in ( 7 . 
goods, but found none: after ftaying about 15 minutes If 

not a fuilicient 

notice of the Plaintiff’s place of abodci within the ftat. aj 3> c. 7o.yi 30> and 

In a penal adtion, if a parifli is ftyled by its popular and well-known nanae, it is 
well enough, though that is not the name of confecration. 

(without 



CASES iH TRINITY TERM 


as 

xSlo* (without doing any damage) he went away. The ftatute 
*4 3* M' a* c. 47. /. 35. extends to officers of the 

V. cuftoms all the prote^ions given to officers of ffie ex- 

Bvaosss. |jy 23 G. 3. r. 70. 30., which ena£i;s> that 

no writ {hall be fued out againft fuch officer for any 

thing done in the execution of his office^ until one ca» 
lendar month after notice in writing, in which notice 
(hall be clearly and explicitly contained the caufe of ac¬ 
tion, the name and place of abode of the perfon who is 
to bring fuch a£lion, and the name and place of abode 
of the Plaintiff’s attorney or agent. And by / 32. no 
Plaintiff (hall be permitted to produce any evidence of 
the caufe of fuch affion, except fuch as ihall be con¬ 
tained in the notice. In this cafe the notice produced 
was dated on the 29th of Deeetnhery and exprefled the 
Plaintiff’s intention to fue, becaufe the Defendant had, 
on the 22d of November^ broken op^n die dwelling-houfe 
and warehoufe of Thomas WiliiamSf in Cahle-Jirstti in the 
parilh of St, Georges in the Eaji^ without otherwife ftat- 
ing the place of abode of the Plaintiff. Shepherd Serjt., 
for the Defendant, contended that this notice was iiifuf- 
ficient, on two grounds; firft, becaufe ithe Plaintiff’s 
place of abode was not explicitly expreffed; fecondly, 
becaufe the caufe of a£ripn to be proved, confiftently 
with this notice, mufl: be an a£l: done in the pariih of 
St. Georgds in the Eaji ; and there is no fuch parifli in 
exiffence. Beji Serjt., contr^. i. The dwelling-houfe 
of the D^endant is his place of abode. This is an ex¬ 
plicit ftatement that i^e dwells there. 2. ** In an a^ion 
of debt on a penal ftatute, 3 if. 8. r. ii./a. againff 
Yir. Leigh, for pradlifing phyfic in the parifh of St, Georgds 
in the Eqft, within feven miles of the city of London, the 
a£l of confecration being produced, it appeared that the 
name of riie parifli was St, Georgds in the county of 
Middlefex ; and Lee C. J. held it was well enough, for it 
was more generally known by the name of St, Georgds in 
lof the 
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tlie Eajif than by the name of 5 /. Georga^s in the county 
of Midd/efex” {^Lawrence J. It can only be colle£ted 
from the notice, and that but by inference, that the De¬ 
fendant’s place of abode was in Cable-^reet on the 2 2d of 
November, when the caufe of a^ion arofe, but the intent 
of file notice is, that the Defendant may know M^here to 
find the Plaintifl^ in ordet to tender him amends, on the 
receipt of the notice; and how does it appear that the 
Plaintiff continued to refide there on the 29th of Df- 
ceviber, when the notice* was given ?} As to the other 
point, he thought the name of the parifh was ftated with 
fufficient corre£lnefs, as it could not miflcad. He per¬ 
mitted the caufe to proceed, referving the firft point; 
fubjcdl to which, the jury found a verdi6i: for the 
Plaintiff. 


18x0. 


Williams 


V. 

Burgess. 


Shepherd having in this term obtained a rule nift to 
enter a vcrdi£l for the Defendant in purfuance of the 
llatute, 

BeJI and Frerc, Scrjts., fliewed caufe. 

Mansfield C. J. A man may have two houfes; but 
the notice mufl: be ferved at that which is his place of 
abode. 

The reft of the Court concurring. 

Rule abfolute. 


VoL. HI. 
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Th€ Defendant, 
being unable to 
pay a bill when 
due, which he 
had accepted, 
obtained time, 
and indorfed to 
the Plaintiff as a 
fecurity a bill 
drawn by himfelf 
to his own order, 
which, when due, 
was dilhonuurcd 
by the drawee, 
but the holder 
omitted to give 
the Defendant 
notice: held that 
by this laches the 
Defendant was 
not only dif- 
charged as in> 
dorfer of the one 
bill, but alfo as 
acceptor of the 
olber. 


Bridges v . Berry. 

*^1118 a£lion was brought upon two hills of exchange j 
• one for 117/. nr. 'zd-t drawn on the 26tli of 0/?o- 
her 1809, by the Defendant, at two months date, upon 
one Ivory ; payable to his own order; the other for 
119/., drawn on the 17th/w/y 1809, at three months 
date, by one J?s?.v, upon the Defendant, and accepted by 
him. At the trial of this caufe, at the Middlefex fittings 
in the prefent term, before Mansfield C. J., it appeared, 
that a few days after the bill accepted by the Defendant 
had become due, the Plaintiff applied to him for pay¬ 
ment, and that the Defendant, confefling his inability 
then to pay, requefted further time, and indorfed to the 
FlaintifiT, and lodged in his hands, the bill for 117/. 
IIX. zd. as a fecurity; and paid him in cafh the differ¬ 
ence, wkli the intercfl and cods of the former bill. 
When this bill for 117/. i ix. zd» became due, it was not 
paid by the acceptor; but no notice of the non-payment 
was given to the Defendant, the drawer of that bill. It 
was admitted on the part of the Plaintiff, that the De¬ 
fendant was difeharged from the latter bill; but it was 
infifted that he continued liable on the firfl bill for 119/, 
On the part of the Defendant it was contended, that he 
was alfo difeharged from his liability to pay that bill; 
and the Judge being of that opinion, nonfuitccl the Plain¬ 
tiff, giving leavt to his counfel to move to fet afide tliA 
nonfuit. 


Vaughan Seijt. now m«4vcil for a rule to fhew caufe 
why the nonfuit HiouKl not be let .ifide, and a vertfi^t 
entered for the Plaintiif for 119/. He contended, that 
although llic Plaiiitilf, by not giving notice of tJie non¬ 
payment by the acceptor of tlvc bill for 117/. nx, zd,^ 
had loft his remedy thereon againll llic Defendant, ft ill 

that 
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tliat circumflance did not preclude him from fuing him 1810. 
upon the firft bill; and he cited the cafe of Warrington badges 
V. Furbovy 8 Eajiy 242 .> where it was held, C!at in an t?. 

“ ' ^ 131 u u t' 


ai3:ion by a guarantee for money paid on account of one 
who had bought goods, and who, having accepted a bill 
for the price, had failed to pay it when due; the gua¬ 
rantee was not obliged to give evidence of any demand 
of payment made on the Defendant as acceptor of tlie 
bill. But the Court held that the cafe cited did not 
apply. Here the Defendant had firft given a bill, on 
which he was liable as acceptor; and then, for a fecu- 
rity, he had delivered to the Plaintiff a bill, on which the 
Defendant himfelf had a right to fue other perfons; the 
Plaintiff, by not giving him due notice of the diflionour 
of the laft mentioned bill, had put it out of his power 
to recover what was due thereupon; and having fo done, 
he fliall not be permitted to refort to the firft bill. 

Shepherd Serjt. for the Defendant. 

Rule refufed. 


Hinckley v, Walton. 


7^h 9 . 


'T^HIS was an action on a policy of aflurance on goods, A (hip cannot 
upon the Ihip ProviJenrCf at and from London to legally proceed 
Aladcirot at the rate of fix guineas per ccut.y to return convoy 

* r. i port to 

3/. per cent, for Eaft or Weft India convoy and arrival, port to join con- 

W'ith liberty in that voyage to proceed and fail to, and voy, unlefs a 

to touch and ftay at any ports and places whatibever, ^ 5 *^” 

^ f ^ * given that Ihe 

particularly to feek, join, and exchange convoys, load fhall not fail 

without convoy. 

A (hip licenfed to fail without convoy, provided (he is armed with a certain force, 
mull take that force on board before (lie breaks ground. 

A (hip licenfed to fail without convoy with a certain force, and clearing out with* 
out giving bond to fail with convoy, and without having the force required, cannot 
legally go round from her port of clearance to a port of convoy. 

K 2 and 



* 3 * 


CASES IN TRINITY TERM 


x8xo. 

Hinckley 

V. 

Walton. 


and unload goods, without being deemed a deviation. 
A licence had been obtained, on the 12th of Januaryt 
from the’Admiralty, for the fiiip Providence ^ of London^ 
SmiM, mailer, burden loo tons, armed with fix carriage 
guns and manned with X2 men and boys, to fail from 
London without convoy, provided ihe iliould be armed 
and manned in the manner above mentioned. She iiad 
her full complement on board in the port of Londont but 
difeharged five men and on the 5 th of OEteber cleared 
out for Madeira^ and failed from the Downs on the i ith 
February for PortfmoiUht where, if any where, lire would 
have found and joined convoy. On the 13th flie was 
captured, oflF Sharebain, in the courfe of that voyage, 
having then on board only fevdh men. It appeared, that 
in all cafes when application is made at the cuftom- 
houfe for the clearance of a fliip, it is aiked by the officer 
there, whether or not ffic is to fail with convoy j and 
that no clearance is made out for any (hip that Is to fall 
with convoy, unlefs a bond is given as required by ftat. 
47 G, 3. c- SI’ f’ S' • further, that when the Provi¬ 
dence obtained her clearance at the cuftom-houfc, no 
bond was given; from whence it was inferred by the 
Defendant, that it mull there have been declared that 
Ihe was not to fail with convoy. It was proved on the 
part of the infurers, that at the time of the clearance 
of the Ihip from London, although they had obtained a 
licence to fail without convoy, they had not finally de¬ 
termined whether or not'they Ihould avail themfelvcs of 
it: but that they had refolved, if, upon their arrival at 
Portfmouth, they found a convoy ready to fail, to put 
themfelves under the protc£lion of it: if, on the other 
hand, no convoy was ready, they intended to avail them¬ 
felves of their licence, and to complete their crew to the 
full complement thereby required. A queftion being 
put to the jury, as to this part of the cafe, whether or 
not, when the Plaintiffs failed from the port of London, 

they 
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they bad determined to fail without convoy, the jury 
found, that they had not fo determined. A verdidl 
was taken for the PlaintiiF; and, in the laft term, Shep-^ 
herd Serjr. moved to enter a nonfuit, on the ground of 
the voyage being illegal; becaufe neither had any bond 
been given for failing with convoy, as is required by the 
convoy a£l:, 43 G. 3. c. 57.7*. 5., nor was the licence of 
any avail, its conditions not having been complied with. 
As this cafe turned altogether upon the conftruftion of 
that ftatute, it is neceflary briefly to ftate the provifions 
thereof, as far as they relate. to the prefent fubjedl. 
Byyi I & 2. all fhips belonging to the king's fubje£ls 
are forbidden, (except as thereinafter provided,) to fail 
without convoy, and to feparate therefrom without leave. 

/• 3* ® penalty of 1000/. is impofed on tlie mailer of 
any fliip who lhall fail without convoy, or lhall feparate 
without leave; and 1500/. if die lliip be laden with 
naval or military {lores ; with a power, however, to the 
Court to mitigate the penalties to any fum not lefs than 
50/. By f. 4. in cafe of a Ihip failing without convoy, 
or feparating, the policy of aflurance is made void with 
rcfpedl to the property of the perfons who have the 
charge of the Ihip, or of any perfon interelled in die 
fliip or cargo, who fliall have direfled, or have been 
privy or inftrumental to the failing or feparating 5 and a 
penalty of 200/. is impofed for fettling or paying lofles 
upon fuch policies. Byyi 5. it is ena(fled, that it ihall 
not be lawful for any officer of the culloms to fuffer any 
velTel to be cleared outwards from any port in the king¬ 
dom, until the perfon having charge of the veflTel, ihall 
have given bond, with one furety, in the penalty of the 
value of the ihip, conditioned not to fail or depart with¬ 
out convoy, contrary to the direflions of that a£l, nor 
to feparate without leave. 6 . contains the exceptions 
from the operations of the above-mentioned claufes; 
among which it is fpecified, that nothing in that 

K 3 contained^ 
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contained, by which fliips or veflbls are required not to 
fail or depart without convoy, fliall extej^d to any Ihip 
or vefl'el for which a licence fliall be granted to fail or 
depart without convoy, either by the Lord High Admiral 
of Great Britain^ or by the commiflioners for executing 
the office of Loi'd High Admiral, for the time being, or 
any three or more of them, for that purpofe ; or to any 
fhip or veflcl proceeding with due diligence to join con¬ 
voy, from the port or place at which the fame fhall be 
cleared outward, in cafe fuch convoy fhall be appointed 
to fail from fome other port or place j except, neverthe- 
lefs, as to the bond thereby r«|uired to be taken upon 
the clearance outward of fuch ihip or vcfTel. 


Bef and Pi 7/ Serjts. now fliewed caufe. The quef* 
tion is, whether this fhip, under all the circumflances 
of the cafe, can be faid to have failed without convoy : 
flic was filling from a port where no convoy vi'^as pro¬ 
vided, trivvards a port where it was probable flic would 
find it. Till flie had arrived there, it could not be known 
v/hethor flic would fail without convoy or not. There¬ 
fore the penalties of the flatute could not attach till fhe 
had reached that port; and w'hat her intent was before 
her arrival there is not material; but if it were, the jury 
have exprcfhly found that flic had not determined to fail 
without convoy; therefore the Court cannot now infer, 
contrary to this findingj that fuch was her intent. 
{^Laiurence J. I think this queflion does not turn on the 
intent of the party. There are certain cafes excepted 
from the general provifions of the a£I: j one of them is, 
the cafe of failing from the port of clearance in order to 
join a convoy. But to bring the cafe within this excep¬ 
tion, there mufl be a bond given ; and if there be nq 
bond, the cafe falls within the general operation of the 
firft fe£l:ion, which prohibits all voyages without convoy; 
tlien the voyage becomes illegal; and the policy is void 

upon 
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upon jhe general principle, being made to protect a iBio. 

voyage forbidden by the law of the country.] It may ^ ^ 

be admitted that a bond ought to have been given, at the 

time of her clearance outwards in the port of Londons WcLTOMjfc 

and perhaps her owner or mafter might be liable to 

anfwer penally for obtaining a clearance without giving 

the bond } or the officer, for thus fuffering her fo to be 

cleared: but this omiffion will not vacate the polity. 

The policy is vacated only by finally departing from the 
kingdom without conv6y, and the period of the final de¬ 
parture of this fliip had not arrived. The 6th fe£lion of 
the a£l: proves this ft ill more ftrongly. The cafe of a 
fhip failing from her port of clearance to the port where ' 
flie may find convoy, is exprcfsly mentioned as a cafp 
excepted from the antecedent reguhtions, except only in 
refpecl to the bond.' There is nothing illegal, or im¬ 
proper, in the PlaintifPs delaying finally to determine 
whether or not they fiiould fail with convoy, until their 
arrival at the port of rendezvous j they were not obliged 
to make their eledrion fooner; and had ftill their option 
to make ufe of their licence, in cafe the convoy was not 
ready; and if tliey had in fa£l failed from the place of 
rendezvous with convoy, and had the fliip been loft, 
while under its protedlion, the underwriters would have 
been liable within the terms of die policy, although ii^ 
fa£l no bond had been given. 

Shepherd and Faughan, Serjfs. contrh, were ftopped by 
die Court. 

Mansfield C. J. The Plaintiffs in tins cafe con¬ 
tend that the circumftancc of not giving a bond, as re¬ 
quired by the ftatute, does not vacate the policy. Bjjt 
the queftion Is not, whether the policy is void for want 
of a bond; it i§, whether the voyage is not illegal, as 
\)ein|j in contravendon of this ftatute, the fliip having 
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failed without convoy, and under a licence, the terms of 
which were not complied with ? It is plain that they 
meant to- fail with a licence : they procSre a licence to 
fail, with certain conditions annexed. It is equally plain 
that at the cuftom-houfe they mult have declared their 
intention to fail without convoy, for it is proved that, 
Otherwife, they coqld pot have obtained tlicir clearance 
without giving a bond. Then it appears, that they have 
not decided whether they fliould ultimately avail them- 
felves of the licence, or fail with t cpnvoy. But I think, 
that the fixth feclion, which dire£i:s the bond to be taken 
in cafes where the fliip is' to fail from her port of clear¬ 
ance to her port of rendczvdlis, (and this voyage Ihe 
may legally perform without a convoy,) fliews that the 
owner is bound to decide, before he leaves the port of 
clearance, whether he will fail with convoy or not ^ for 
they are obliged to give the bond, and the condition of it 
is abfolute, that they will fail with convoy. Otlicrwife, 
in fuch cafes, no bond would ever be given; for the 
owner might always put off his final determination, or 
keep it in his own breaft, till his arrival at the place of 
rendezvous, where it might not be poflible to give the 
bond, and tlien he would be bouml by no obligation 
either to fail with convoy, or to continue under its pro- 
teftion after he had failed.* 


Heath J. was of the fame opinion. It was impolli- 
ble to fay that the owner 6f the lliip had the option con¬ 
tended for in this cafe. This would be virtually to 
repeal tlie a£t of parliament, and to provide an expedient 
that would be taken advantage of in all cafes. 

Lawrence J. was of the fame opinion. 

Rule abfolute to enter a nonfuit, 

U) Ckavihre J. war abfent, on account cf indifpofitjon, 
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^HIS was an aftion upon the cafe brought by the 
tenant in fee of a clofe, againft the tenant for years 
of the adjoining clofe for an injury to the Plaintiff’s re., 
verfion. The declaration dated, that the Plaintiff on, 
&c., was, and continually from thence hitherto had 
been, and flill was, foiled in his demefnc as of fee of and 
in a certain clofe called the Htim clofe, with the appur¬ 
tenances, fituate, &c. ; vhich faid clofc with the appur- 


If a perfon has 
a field fenced 
with a bank and 
ditcli, it is not a 
neccflary corfe- 
quence that bis 
ditch extends to 
the width of 
eight feet from 
the interior line 


lenances, at the time of committing the grievance here- ‘’f ‘h® 

inafter mentioned, was, and from thence hitherto had ^ 

* ’ for the bafe of 

been, andJl'tll nvas in the pofTeffion an#l occupation of one the bank, and 
James Vo’wlcSy and of one Henry VowleSy as tenants four feet for the 
thereof to the Plaintiff. Upon the trial of this caufe at 

* , r ^ ^ ''oof of 

the Taunton Spring Aflizes 1810, before Krraham B., it ancient width of 

appeared that at the time of the injury the clofe was in the ditch is evi- 

the poifelfion oi James and Henry Vowles: but at the dence that the 

__ ovner 8 land did 

time of the action being brought it was m the poffeuion ^ot extend be- 

of James only. The Plaintiff’s proof was, that the Dc- yond the outer 

fendant had a clofe contiguous to a certain clofe of the thereof. 

Plaintiff’s, and furrounded by a fence which the De** . 

fendant was bound to keep in repair, confifling of a his neighbour’s 

bank and ditch, and in fcouring his ditch the Defendant laud for the pur- 

had dug it fo wide as to cut into the Plaintiff’s foil: 

the Defendant direftcd his evidence to prove that tliis 

fence had immemorially been bank with a ditch averment that 

on the outfide of it, and not a bank only, and he con- t*’® PlaintiflF’a^ 

tended that confequcntly he was entitled at common law V" 

to have a width of eight feet, as the reafonable width for. 

the bafe of his bank and the area of his ditch together, in the occupation 

which width, meafured from the interior line of the bafe *“1, 

* , if. V.y is fuffi- 

ciently proved, if at the time of the inj'ury it was in their occupation, though the 

^nant be fince changed, before a^ion brought* 


of 
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of Ins bank, he proved that he had not exceeded \ ad¬ 
mitting, that if the fence were a bank only, he was enti¬ 
tled only to four feet. The Plaintiff, on the other hand, 
contended, that whether the Defendant’s fence were a 
bank only, or a bank and ditch, the ion well lay; for 
he proved that the ditch was cut by the Defendant’s ex- 
prefs direction into the hard unmoved virgin foil of the 
Plaintiff’s clofe \ fo that the ditch was made wider than 
ever it was before. The jury found a verdifl for the 
Defendant. 

Lens Serjt. in Eajier term i8io, moved for a new trial 
on the part of the Plaintiff; uj^on the ground that the 
verditft was againil evidence. {^Lawrence J. The rule 
about ditching is this. No man, making a ditch, can cut 
into his neighbour’s foil, but ufually he cuts it to the 
very extremity of his own land : he is of courfe bound to 
throw the foil which he digs out, upon his own land • 
and often, if he likes it, he plants a hedge on the top of 
St : therefore if he afterwards cuts beyond the edge of 
the ditch, which is the extremity of his land, he cuts 
into his neighbour’s land, and is a trefpaffer; no rule 
about four feet, and eight feet, has any thing to do with 
it. He may cut the ditch as much wider as he will, if 
he enlarges-it into his own land.] The Court granted a 
rule nifi, 

PeU Serju in the prefent term fhewed caufc; and upon 
the report of the merits of the cafe, the Court was of opU 
nion in his favour, and difeharged the rule; it appearing 
that the declaration did not apply to the^clofe to which the 
above-mentioned injury was proved tp be done, but to 
a different clofe. He alfo obje^ed that the Plaintiff 
(hould have been nonfuited at the trial for the variance. 
\_Mansfield C. J. In an afiion by the reverfioner, it was 
fu£cient to Rate in whofe occupation premifes were 
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at the tiine of the injury. It is quite immaterial who 
occupied them when the action was brought. Heath J* 
was of the fame opinion.] It would have Been im¬ 
material : but he has made it material by averring it. 
\MansjieH C. J. How did it affe£fc the merits of the 
cafe ? There have been decifions both ways. It is now 
fettled that an immaterial allegation need not be proved. 
»So, in trefpafs, the queftion is, whofe was the clofe when 
the trefpafs was committed ? Lawrence J. There is a 
difference between this cafe and the cafe of a trefpafs* 
In trefpafs every part is defcriptive, and you mull prove 
it all.] Purcell v. Macnamaroy 9 -£«/?, 160. I2 V'tn» 
page 68. pi. 44. S. C. 2 ^oL Ab. 677. Regina v. 
Cranagei iSalk.'^Z^. It is an entire defcription and 
cannot be fevered, i Camp. 320. Martin v. Goble* 
But the a£lion was not brought for the injury to the clofe 
that was proved in evidence, but for an injury to a 
different ejofe. 


i8to. 

> 11 

VOWLES 


V. 

Miller* 


Lens Seijt. contr'h. This is different from a trefpafs 
where every part is defcriptive and mull be proved. 
This is not a part of the defcription which materially 
affedls the merits of the cafe. It might be material to 
afeertain in whofe occupation yvere the premifes at the 
time of the injury committed, but no further. It does 
not fignify who had it when the a£lion was brought; 
that could not be taken advantage of at the trial. The 
cafes cited do not apply: that from Campbell is neareft, 
but it turns on a different point. There the Plaintiff 
deferibed as his tenants, thofe who could not pofftbly be 
his tenants. He made the tenancy part of the defcrip¬ 
tion. It was a material fadl. There mull b% fome 
identity of the premifes. Here the clofe was, at the 
time of the injury, in the enjoyment of the very perfons 
pamed. This is not like the llriftnefs required in con¬ 
trails. 
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tra£is. It is not like the cafe of words fpoken, where the 
fpeaking is made local by the declaration. If you give lo¬ 
cality to'the words, you mull prove it. The cafe of Re¬ 
gina V. Cranage was an indiftment for a riot and a local 
trefpafs. Perhaps there might have been more color for 
the argument if the occupier had been only one perfon, 
12 ym. 6 Z. ftill lefs applicable. Abuttals fet out muft 
be proved, otherwife it is not a trefpafs in that clofe, but 
in another. \_MansJield C. J. A nonfuit for calling Sr. 
Luie'sy Chelfea, Cbelfca only, was corre£led. It is now 
held to be fufficient to ufe the name of a parilh com¬ 
monly ufed (a ).3 That was a^ cafe of ufe and occupa¬ 
tion. Purcell V. Macnamarn was a cafe for a malicious 
profecution. The variance was in the writ} the ftyle of 
the Court. 

Mansfield C. J. You mull fupport your declara¬ 
tion by proving that when the injury was committed, 
the clofe was in the occupation of the perfons named in 
the declaration, and then you have done enough. It is 
not neceflary however to decide this point, as we think 
the verdi^k ought not to be difturbed. 

Rule difeharged. 

{a) See Kirkland v. Pomje'ttt *• J70. Williamf v. Bur-^ 
gefs, anUf 3. p. la?. acc» 
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Beauchamp v, Tomicins and Schrader. 


Ju/y 7. 


Defendant, Tofnb'ns, was arrefted in QBoher 18051 
at the fuit of Frcehairn. On the 19th of November^ 
in the fame year, he furrcndcred in difeharge of his ball 
to that aiflion, and to another at the fuit of Beuj. Bijbopf^ 
nad had ever fince continued in cuftody. In 1806 he 
was brought up by hebtas corpus^ and charged with a writ 
of er.pias utlagatum at the fuit of the Plaintiff in this 
caufe for a debt of 30/. joj". The writ of exigent intliis 
fuit was tefted the (Jth of November 1805. In x8o8, a 
fcveral commiflion of baiikrupt iflued againft him, and 
he had fince obtained his certificate. 


The Court of 
Common Pleas 
will reverfe an 
outlawry upon 
motion, on error 
in fworn to. 

Semhle 1 hat 
bankruptcy and 
certificate is no 
ground of dif¬ 
eharge of a pri- 
foncr in cuftody 
on an utlagatum 
capias. 


Shepherd Se:r]t. had in the laft term obtained a rule 
nift that the Defendant Tomkins might appear by attor¬ 
ney to reverfe the outlawry, undertaking to appear and 
file common bail, and receive a declaration in any new 
aiflion wliich the Plaintiff might think fit to commence, 
and that thereupon he might be difeharged out of 
cuftody. 

The cafe was four times difeuffed in the fame term ; 
Bcjl Serjt. fhewed viufe. He contended, firft, that the 
ftatute 4 & 5 IT'. 3. c. 18. /. 4. extended only to out¬ 
lawries in the Court of King^s'Bench; and that neither 
that, nor any other court in Wejlminjler-hall had, before 
the ftatute, power to reverfe outlawries on motion. The 
Defendant was now liable to perpetual imprifonment 
under a criminal, not a civil proceeding} to which his 
certificate would be no bar; his goods, chattels, and 
Jands were become the property of the crown, not of 
his allignees, and his only mode of relief was to obtain 
a pardon from the crown, which would only be granted 

upon 
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upon the condition of his doing juflice and paying his 
debts. That ftatute never meant to give even the Court 
of King’s Bench the power of the crown to pardon out¬ 
lawry upon motion; it only gave them the power of 
difeharging upon motion in cafes where they might be¬ 
fore reverfe the outlawry on error brought. But they 
could not reverfe an outlawry, except upon fome error 
affigned, which actually fubfifted on the record, unlefs 
it were for irregularity. In the cafe of JJh'well v. Stock- 
•wellf BarneSf 324. the Defendants came to the Court to 
fet afide the outlawry for irregularity, which is evident 
from their praying that the PlaintiiF might pay the cofts : 
in fJi£l the Defendant was beyond the feas; but unlefs 
the judgment had been irregular, this Court could not 
have relieved againft it on motion. Where the Defend¬ 
ant is properly outlawed, as it is admitted that here he 
is, the Court cannot, without the confent of the crown, 
take out of the crown the chattels and lands which their 
judgment has invefted in it. \_Mansjield C. J. Accord¬ 
ing to this argument the Court of King’s Bench ought 
never to reverfe an outlawry without giving notice to 
the Attorney-General, and hearing him on behalf of the 
crown, which is never done. Lawrence J. The Court 
of King’s Bench continually reverfes outlawry on mo¬ 
tion. Buller}. ufed to alk, « What is your error?” 
And if counfel afllgned error in fa£l:, as fometimes they 
did, he would fay, “ that will not do ; it muft be error 
in lawbut when error' in law is affigned, the Court 
never look into die record to fee if the error cxifls there 
or not.3 Thofe cafes where, after error in law affigned, 
the outlawry has been reverfed without examination of 
the record, to fee if the error exifted, have only been 
fuch wherein no one was intcrefted to (hew the failer of 
the record; but where there is an intereft in continuing 
the outlawry, die Court cannot reverfe it but for error 
Equally fubfiiling; and if they did, and if any one who 

had 
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had an intereft in difputing'the legality of a judgment fo 
given, fliould carry it to tire next fuperior court, it is im-> 
poiBble that fuch a judgment Ihould ftand. 

Skepherdj contrh. If this be law, an outlaw in the 
Defendant's circumftances can never reverfe the out¬ 
lawry at all, unlefs by error, which is unreafonable; for 
in that proceeding he muft give bail to pay the debt, not- 
withftahding he is difcharged by his certificate. But 
before the ftatute of W. 3. an outlaw might appear in 
perfon in any court, and reverfe the outlawry upon mcM. 
tion. \Mansjield C. J. and Heath J. It is a judgment, 
and how can a judgment be reverfed otherwife than by a 
writ of error ?] If befdre that ftatute he could not re¬ 
verfe an outlawry otherwife than by error, that ftatute 
would not help him. This Court has exercifed, and 
does exercife, a power of reverfing outlawry on motion. 
Ill Barnes,^ are feveral cafes to that effe£l:. 
The conteft in none of them is, w'hether the Court has 
title to proceed to reverfe the outlawry on motion, b\it 
only as to the terms on which it fhali be reverfed. AJhley 
V. Stockivell, it is true, was not the cafe of a bailable writ, 
but inafmuch as this Defendant is a certificated bank¬ 
rupt, the Court will deal with him as if he had been 
fuch when he was arrefted, and then the circumftance 
of the bailable writ makes no difference. If the Court 
do not in this cafe exercife, in favour of the bankrupt, 
the difcrction which they untloubtedly poflefs, they will 
make a capias utlagatum in mefnc procefs prefs harder on 
a certificated bankrupt than a capias utlagatum in execu¬ 
tion. Rex V. Cajileman, /^Burr. a 119. 2127. the Court 
thought an outlaw rclievable within an iufolvent adl. 
Hely V. Hewfon, Barnes, 321. there was no error at all 
on the record, yet the Court reverfed it on motion, on 
the ground that the outlaw u'as a prifoner pending the 
writ of exigent. [^Lawrence The Court there pro- 

cee.led 
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ceeddd on the ground that their procefs was abufeJ j fot 
the Defendant was in the country, and by due diligence 
might hate been found. Mansfield C. J. You have hot 
examined what was die practice in the Court of King’s 
Bench previous to the ftatute of W. 3. The title feems 
to imply that the Court were in the habit of reverfing 
outlawries} for it is for the more eafy and fpcedy re¬ 
verfing of outlawries in the fame court j” and the whole 
of the 4th fe«ftion feems ftrongly to indicate the fame 
practice. Chamhre J. "^Why do you fuppofe the ftatute 
of W. 3* is confined to the Court of King’s Bench, where 
adfbions by original were few in comparifon of the 
number in this Court, where they are much more 
numerous i The ftatute indeed has the words ** faid 
court}” but 1 cannot fee on what foundation it fhould 
be fo enabled, JLawrence J. It feems by the cafe of 
Symtnons v. Bingoe and Cooh, i Sali. 498., as if the prac¬ 
tice was to reverfe outlawries on motion in perfon be¬ 
fore the ftatute. 3 

On a fubfequent ilay 

Mansfiild C. j. faid that the Court had been in the 
habit of reverfing outlawries on motion, but that fome 
error muft be mentioned. In 4 Btsrr. 253^. Rex v. 
Wilkesy fuch errors were a'ilov/ed, that no outlawry can 
have been pafled for a century which might not have 
been reverfed for error. See if fome error cannot be 
found in this outlawry. 

Shepherd Serjt. in this term abandoned his former 
rule, and on the authority of Heely v. Heivfom obtained 
a new rule nifiy that the outlawry might be reverfed 
upon the Defendant Tomkins entering a common appear¬ 
ance, and that he might be difeharged out of cuftody as 
to this a^ion, upon the ground of error in fa6fc, viz. 
tliat he was in prifon when the writ of exigent was run¬ 
ning i which fails appeared by an additional affidavit, 

« Befi 
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now (heired cai|fo« Tho wriit of ^ige|i$ M 
tefted on the $th <if Nevemher, und the Defendant 
not rendered in difcharge of his bail until the '19th: he 
has alfo been before difcharged under an infolvent z&, 

Mansfield C. J. The e£e^ of that is; that the ac¬ 
tion will not proceed againft his perfon^ but againii his 
eiFe£ls only. 

Lawrence J. The*queftion is, whether he was in 
cuftody when the writ was fued out, not when it is 
Celled, it is tcfted on the firft day of the term, and pro¬ 
bably, as ulualJy is the cafe, on a day before it was fued 
out. * 

It appearing, on reference to the affidavits, that he 
was in cuftody, as well when the writ was fued out, as 
when it was tcfted, the Court mad^ the 

Rule abfolute. 
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Wilson v» Spilsbury. 

^EST Serjt, had obtained a/ule ni^ for fetting afide 
die proceedings which had been had in this cafe, 
and for reftcuring to Maria Spiljiuryf the Defendant's 
wife, the iffiies which had been levied upon the goods 
in her poiTeffion under a writ of diftringas, with cofts i 
upon an affidavit that the Defendant, at the time of 
commencing this af^ion, was, and ftUl continued, beyond 
feas, in his majelly's fervice as a furgeon in the navy, on 
a flation at HaKfatt^ in Nova Scotia g and where he was 
likely to remain for a long time: and that the deponent 
had not, nor had any perfon to her knowledge any au¬ 
thority to appear for him. That ihe knew nothing of 
any caufe of afHon the Plaintiff had againft the DefencU 
V6L. m. L ant. 


The Court fet 
afide tidifiringar 
executed upon 
the goods of the 
wife of a furgeon 
in the navy, fenr¬ 
ing on a foreign 
ftation, the debt 
not being con- 
traded in the 
wife's trade. 
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am, TTiat Che had not received any fapport Crorti the 

Defendant for nearly two years paft. 

« 

Lens Serjt. (hewed caufct upon the ground that the 
Plaintiff in this cafe had made the levy without knowing 
that the Defendant was abroad, and he relied on Gurney 
A. Hardenburghf ante, i. 487. In this cafe the Defend¬ 
ant’s name dill remained affixed on a brafs plate on the 
door of the deponent’s houfe, and (he daily fold Spil/hury*s 
Antifcorbutic Drops, bearing her hufband’s (ignature on 
the label. 


BeJ, in fupport of this rule. It is not fworn that the 
Plaintiff did not know the Defendant was out of the 
realm, which brings it within the cafe of Gremves v. 
Stohesi antct i. 485. This is not a debt contradled In 
trade, like the debt of Hardenberg. 

Cur, adv. vult. 


Mansfield C. J. now delivered the judgment of the 
Court. This was a motion to fet afide a di^ringas, and 
we think it ihould be fet afide. There is no fraud in 
' the cafe. The huiband was in the fervice of his coun¬ 
try. Tiie woman has .no other vifible fupport. Her 
property mult be taken away, unlefs (he appears and 
defends an a^ion, of the merits of which (he knours 
nothing. 


Rule abfolute without colts- 
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1810. 


>Dos» on the Dcmife of Sir A rthur Chichesti r» Jidj 11. 
Bart. ,v. Orenden. 

' i ''HIS was an eje<£inient brought by the leflbr of the Where there is 
Phuntiff as heir at law of ^itjohn CHcheJier Bart. fufficient 

on a demifelatd fubfequent toSir Chichijler ^9 death} Iiccordf4*to*one 

and at the trial before Lawrence i, at thejEv^rr Sum- meaning of the 

mer AflizeSi iSc^y a verdi£l was found for the De- dcfcription of the 

fendant) fubje^t to the opinion of this Court on the fol- colla- 

lowing cafe. The leflbr of the Plaintiff was heir at layr admiffible to 

of Sir John Chichejler Bart.^ who on the 30th of September fliew that the 

1808 died feifed in fee as well of the premifes in quef- de?r^ *** 

toon, which compofed his maternal eftate, as of other pro- ^ 

perty, which he derived from his father, called the TouL extenGve feofe. 

Ron eftate. The premifes claimed confift of the manors „ of 

^ .«- . ^. ... t • ‘‘my eftate of 

of AJi^ordt George Tetgn^ and Stowford, the tithes impro- 

priate of the parifli of Nether Ex^ and two eftates called tator having a 

Great and Little Bowley^ in the parifh of Cadbury^ in the eftate 

county of Devon: the manor of AJbton is fituate in die g^ma^'or ^and** 

parifli of AJhton^ with the exception of one infulated capital farm, and 

eftate, parcel thereof, which lies in the parifli of ’landsjintheparifli 

minfler* adjoining to the parifli •of AJhton, The manor ofas well 

of George Tetgn is fituate in AJbton panlh : of the 

of one part lies in the parifli of Crediton, and the adjacent 

the other in the parifli of Satidford; the manor itfelf pariflies, fome 

being diftant from the parifli of Afilon about 12 or 13 

miles. The parifli of Nether Ex is alfo about 11 or 12 gyjdgngg 

miles, and the parifli of Cadbury 15 miles, diftant from admiifible to 

the parifli of AJbton: with the premifes aforefaid are fliew that he was 

comprifed, befides the manor of AJbton, the Barton of 

AJbion, and lands lying within the panlh of AJhton, jern,,! eftate, hit 

On the 3d day of September j8o 8 Sir John ChicheRer AJhton eftate, to 

raife the infers 
ence that be 

meant to det ife the whole hy that name. 
Bart.y 


L 8 
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I Si A. Bart.| being feifed^ as aforefaid, made and pubUSied bis 

la<^ will and teftament» duly executed, fo as to pafs real 
Xef^’of eiUtes, in the terms following ': 1 give my eftate of 

CHiCfiesTEx, u jyfftont in the bounty of Dmj«, to Georgi Chichejier 
OxENOXw. << Oxenden, (the Defendant,) fecond fon of Sir Hinry 
** Oxertden Bart, of BreoM, in the county of Kent, I give 
the houte in Stymeur Piaee^ for which I have given a 
memorandum of agreement to purchafe, and which is 
to be paid for, out of timber^which I have ordered to 
** be cut down, to the Rev. John Sandford of CherwUlt 
** in Devonjhire” To*fliew that by the words “ my 
eftate of AJhton^ the derifoif intended to difpofe of the 
whole of the maternal eilate before fpecified, the follow¬ 
ing, amongft other evidence, was offered by^the Defend¬ 
ant, and received. FirlV, the verbal inftruflfions given 
by the devifor, at the time of making the will, to the 
devifee John San^ordy who made the fame, which were, 
to make a memorandum to guard againfl; accidents, to give 
George Oxenden his, the devifor’s, AJbtm eftate. Secondly, 
expreflions which Mr. Sandford and the Rev. Thomas 
Holiy (the latter of whom had occafionally audited the 
devifor’s accounts for 24 or 25 years previous to his de- 
Ceafe,) had at various times heard the devifor ufe in de- 
feribing his different property, wz. that in fpeakmg of 
his paternal property, he ufed to call it his Toulfton 
eftate, and in defcriblng his eftate derived by him from 
his mother, he ufed to defignate that by the general term 
of his AJhton eftate, or AJbton property; and, particu¬ 
larly, on (Hie occafion, dire£l;ed that the timber fhould 
not be cut on his mother’s property, the j^hton efate, 
but (Ml his father’s property. Thirdly, a feries of annual 
accounts delivered to the devifor by John Cleave, and 
John Smyth, who were fucceffively two of his ftewards: 
thefe accoonts commenced with the year and the 

form of each of them was very nearly the fame. The 
following is a deferiptioa of the form of one of thefe 

accounts; 
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accounts*: on the outlide was indexed, « ^F, CUaw^s tSl^ 

•< account for AJktm eftat^ fifom Jmuatj ift« to 

Janmry ifty i8ooi” the firft page therecd' was thus lSScW 
headed-i—<* J. C/f«vr*$ account for 'Sir John C^kh^er Chichsitsi, 

** Bart., for AJbton from January lil, >799* to OaBMoae. 

«< January xft, iBooin the firft page was contained a 
lift of the various payments made by Cieave, among 
which was the following.« Paid a year’s annuity to 
Broad Clift poor, to Cbrftmas 1799, 23/. x i/.: which 
parifti of Broad Clift was wholly diftinfl; from the pre# 
mifes fought to be recovered by this ejeffment, but the 
annuity was charged on part of thefe premifes. The 2d 
and 3d pages were entitled ^ « Receipts of rack rents/* 
and contained an account of the rents of the feveral pre* 
mifes fought to be recovered by this eje6lment, (except 
the conveiitionary rents of three manors,) in feparate 
fums, but added up at the end, into one general total^ 

The 4th page contained a lift of rents, intitled, conven^, 
tionary rents of the manor of AJbton, The 5 th page 
contained a lift of two other fets of conventionary rents, 
the one intitled, Conventionary rents of the manor of 
George Teign” and the other intitled, f* Conventionary 
rents of the manbr of Stovjord” The laft page of the 
account was intitled, « Account ftated/* And was as 
follows: 

Account ftated. 

J, Cleave,,‘Dt 0 , 

£ *• J* 

To receipts of rack tent, as itt pagst 

2and3 4 b . • i. 1042 13 3 i 

To receipts of GOdv^tiotiary rents of Aft* 
ton manor : 4. • ^ •«[ id 15 3-' 

To toedpti Teigu matter ■ > S ^ d 

To receipt of d/i0«^/%rdm:mbr * 9 xi 

I'd bUsttoiof lift utoottai ' ■ noa a & 

, ... M7» 74# 

J. Chavt, 
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Cleave, Cr. • 

By payments, as in page i. • 708 7 • 

By balance due from J, Cleave - 470 o 4! 

,^1178 7 4 l 

And underneath Mras the following receipt, the fignature 
to which' is in the hand-writing of the devifor. — 
ift, 1810,—^Examined this account, and received the 
vouchers thereof, and due from Jekn Cleave on the ba¬ 
lance thereof, the fum of 470/. ox. 41^. Jobn Chiclntfler, 
The foregoing evidence was obje£led to by the coun- 
fel for the leflbr of the Plainflff, as inadmidible^ but was 
Ttceived, fubjeft to the ophiion of the Court as to the 
propriety of its being admitted. If the Court fhould be 
of opinion that the evidence was properly received, then 
the verdi£t was to ftand ; if not^ then a verdifl was to 
be entered for the leflbr of the Plaintiff, for fo much of 
the premifes, if any, as the Court fhould think did not 
pafs under die will. , ^ 

The cafe was twice argued, firf^ in Hilary term 1810, 
by Pell Serjt. for the Plaintiff, and Heynveod Serjt. 
.for the Defendant; and again in Eafler term by Serjt. 
for the Plaintifl^, and L^s Serjt. for the Defendant. 

For the Plaintiff it was argued, that parol or other 
extrinfic evidence was not admiflible to contradift, ex¬ 
plain, or enlarge the ^SeOi of a will } it was admiflible 
only in cafes where there was an abfolute neceffity, be- 
caufe the will would otherwife be uncertain or infen- 
fible, and could have no efle^ without it, or where 
diere wat a latent ambiguity} and no fuch neceiEty or 
latent ambiguity fubflfted in this cafes. AU that clafs of 
citfea where parol evidence has been received .to repel 
trufts arilflng on prefumptionsyfimy. be. trrc- 

ievhnti (to which the Court agreed.) The teftator had 
eftatd of AJbten, viz. a manor of AJbton and the barton 
l>f AJkm% sad other lands there \ and having an eftate 

of 
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of A/btont he ufed the moft appropriate words to con- 

* 

vey it,* If he had faid, the manor of AJbion^ it would 
not have comprehended the Barton, nor if be had deviled 
the Barton, would it have included the manor. His 
<■ eftate of AJhton** was his eftate « of or belonging to 
A/kton/* The words do mean that, and they can mean 
nothing elfe. At that period the caufe at which the 
evidence was ofIRered, it was in proof, therefore, that the 
teftator had an eftate of AJhton $ and there being enough, 
both in intereft, and quantity of eftate, and portion, to 
fatisfy the terms of the devife, the evidence ought not 
to have been received, but the cafe ought to have 
ftopped there, uidels it* had been fiiewn that there was 
anotlier AJLim eftate bekmging to the devifor. To ad¬ 
mit evidence to (hew that other land, befides that which 
fufiices to fatisfy the devife, was intended to pafs, is iii 
dire£l oppofition to the ftatute q& fiauds. J. 

This has nothit^ to do with the ftatute of wills, or with 
the ftatute of frauds; the queftion is, as has before 
been truly dated, whether evidence can be received to 
ftiew what the teftator meant by thefe words \ if there 
is a latent ambiguity, it is admiftible i if there is none, 
i^ cannot} but ftill, if the evidence is admitted, the eftate 
equally paftes under a will in writing attefted by three 
witnene 5.3 If it be admiftible where there is eftate 
enough to fatisfy the devife, it would have the tSe€k of 
fo extending by parol proof the meaning of the will, as 
to pafs other ellates than thc 4 e which the words of the 
will, taken alone, would pafs. But never, not even at 
common law, could land pafs by a will not in writing. 
\_Mcnfisfield C. J. That is too genera} a propofition: for 
^ common law, land did not pafs by devife at al},. un- 
kfs by the cuftoms of particidar manors; and fitch cuf- 
toms might perhrps fo r^ulate the form of djevifit, as 
that it mijghtpafaby paroU But is irrelevant to the 
prelent queftion.} The precautkms which the Ibwhas 
thrown around wUls, by preioriyiig oertaun fonnaliries 

£4 to 
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tdTie oHenred in their execution, are rendered ufelefs, ii 
it is 6pen to the Court to put on the words of a devife 
any othercineaning than the obvious and common meant 
ing which thofe words import. Before, therefore, an]f 
evidence can be let in to explain the words, it muft be- 
(hewn that without fuch explanation the will could bea^ 
no Ineaning at all, but would be void for uncertainty^ 
and that it would be impoflible to fay what property was* 
meant to be difpofed of. In that cafe extrinfic evidence 
is admitted from neceifity, as if the teftator had had no 
eftate of AJiton ; but that is not fo here. How can any 
man give an opinion upon the title to an eftate, if he may 
not know by looking on the parchment or paper, what 
is thfe eftate ? if he is to hunt^ all over the country for 
circumftances the deeds, it will iliake half the 

titles in the kingdom. Here is fomething definite and 
certaiin to anfwer the devife, and there is nothing but 
conjedure to lead the Court to fuppofe that the teftator 
meant any thing further than that which is plainly ex- 
preffed. Therefore the leflbr of the PlaintiiF is entitled 
to recover only fuch part of the premifes as lies within 
the parifh of AJJston, In fupport of thefe arguments re¬ 
ference was made to the following authorities: 5 Co, 
Rep. 68 . C^eyne/a cafe. R^ v. Bartletty Cro. Car. 2 g 2 . 
i/Jrtch V. Litchfieldf 2 Ath. 372. Day v. Trigt I P. Wtns. 

285 . Beaumont v. Felly 2 P. Wms. 140. Brown v. Scl» 

/ 

wyn, Caf. Temp. Talb. 240. Lord Walpole v. Lord Choi- 
mondeleyy 7 T. R. 148. Whitbread V. May^ 2 Bof. lA Pull. 
1^93. Doeypn Demife of Brown, y. Brown, 11 Fqf,^\. 
Upon the Cafe of VMch v. Litchfield, in* which Lor4 
Chancellor, faid, *« I do not know that upon 
^ the eonftf^^ioil of a will, coiirts of law or equity adU 
.»« mit Tpirol'fel^ideftce, except in two cafes: 6 rft, to af- 
« certain the p^^n,' where there are tyrd of the faan^ 
OTfelfe, wh^e there has beifti a iniftake in the 
« cli^^ian dame dr iMamfield J. temdrkedj 

that the here laid down* was certainly tob narrow 1 



IN THt Ttiltdt G£0RG£’ III. 

for in- the teftator'had pofiefied no eftate at Apttm^ 
the rule vould have excluded all evidence to fhew what 
eilate was xneait. Bat from whatever caufe* the am- 
inguity proceeds, whether from a mifdefcription of 'the 
eftate, or from-a mifdefcription of the perfon, if there be 
a latent ambiguity, the pafOl evidence is admiflible. In 

A 

the cafe irf Lord Wedpde v. Lord Choimondoloyi there was 
neither a latent,' nor a patent ambiguity: the teftator, by 
reciting that by his laft will and teftament, dated the 25th 
oi November 1752 he had devifed his reabeftates, was 
held to republifh that will.] 

For the Defendant it was contended, that this was a 
cafe of latent ambiguity. A latent ambiguity cannot be 
difcovered to exill, but by the aid of collateral evidence; 
and if that evidence be fuch as would, if admitted, 
raife a doubt in the mind of the Judge, it ought to 
be received, and left to the jury. No one can fee on 
the face of this will any ambiguity whatever. The word 
*« of” does not denote locality in this cafe: it means 
all that eftate which the teftator called AJhton. Ife might 
defignate his whole eftate by the name of any one par¬ 
cel, whether diftant or near, if he had any reafon in his 
mind for fo doing. The word ♦* of” is fherefore diftin-' 
guifhable from “ at,” the expceflion ufed in Whitbread v. 
Mayy which might denote locality; and the Court not 
being bound to conftrue <* of” as Ideal, may give it any 
other conftru£tion whiA the evidence requires: the am¬ 
biguity is therefore raifed, and by the fame evidence it 
has been explained. And the only queftion is, what the 
teftator intei%ed to give. The old rule of Isw is, that 
evidence cannot be given againft the purport of a dee<i 
or record, hut it may be given to (hew- what are the par¬ 
cels, or who are the parties. The circumftance that at 
a place called AJhtim there sire ^ree or fopr things bear¬ 
ing diat nameji as the parilh|, t^e manor, the Bartog^ and 
lands, is by nq means conclufive againft the Defendant; 
contrary, st renders it neceftary that evidence 
8 ihould 
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^fhcmld be admitted, to ihew what amd which of fhcm 
are included in the devife. In the teftator*5 own pariih 
of Caikury are two eftates of Gmt and hktU Boviley, 
If he had devifed his eftate at Bontd^^ pared eridence 
would have been admiilible to (hew what eftate he meant. 
If a man has been ufed fo to name certiun property, 
that none of his family can mifunderftand him, when 
he ufes that name, he may well devife thereby^ In the 
cafe of Dof, on demife of Brotan, v. Brown, there was 
a long interval of time in which the teftator might have 
recovered from his error, and therefore no room to fay 
there was an ambiguity : here there is evidence to raife 
the ambiguity, for the teftator ufes the expreifion conti¬ 
nually to the very time of making his will. Nothing on 
the face of the will confines the property devifed within 
a narrower conipafs than the county of Devon, The 
general principle contended for is much too wide, that 
the Court can in no cafe go beyond the words of the 
will : the only queftion is, to afeertain in what cafes 
they can go beyond thofe limits. And the rule applies 
equally to perfonal as real property, that parol evidence 
is not to be admitted to make that pafs by writing which 
is not exprefied by writing \ yet, in many cafes, colla¬ 
teral evidence, has been admitted to ftiew what perfonal 
property the teftator intem(ed to defignate. No cafe has 
been cited which dire^lly applies to fuftain the pofitjon, 
that where there is property on which the will, taken 
in its moft obvious fenfe, *can operate, the Court is in¬ 
competent to look further. There is no doubt upon the 
real intentiqvi of the teftator in this cafe. 4 He called all 
his paternal eftate his Toulfione eftate, and ail his maternal 
eftate his eftate, denominating both the one and 
the other, nqt from the name of tiie family from which 
hi derived it, but from naxhe of the principal places 
upon The whole queftion is, whether the 

law p3rohlb|ts the Court from calling in the fame aid to 
bfeeruin tl^ meaning to be attributed to the name of an 

ly eftate. 
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eftate, whidi it permits to afceitain the meaning of the i^xo. 

' name of a perfon. If the teftatmr had ufed expreifions . 

of a definite legal meaning, parol evidence would not be l,eflM*of 
admiilible to fliew that he annexed to them a difivrent ^nJCMESTsa* 

ff. 

meaning i but when he ufes words which are not techni- OxsHnxv. 
cal, but of common parlance, the teftator may annex to 
them whatever meaning he pleafes. The following au¬ 
thorities were alfo referred to: Bac^ Max. 23. Windham 
V. Wyndham^ And. 58. Dowfett v. Sweety Ambl. 175. 

Godbolt I < 5 . Doe^ *oh Demife of Clement y v. CoUings^ 

2 T. jR. 498. Hincheliffe v. HinchcUffe, 3 Vef. 5 15 . ,• and 
Pulteney v. Lord Darlington^ cited ibid. 529* Doe, on 
Demife of Cook, v. Danvers, 7 Eqfl, 299. Trimmer .Vm 
Bayne, 7 Vef.^\%, 

In reply, it was urged, that Lord Eldon had much quef- 
tioned the cafe of Pulteney v. Lord Darlington in the fub- 
fequent cafes of Pole v. Lord Somers, 6 Vef 322. and 
Druce V. Denifon, 6 Vef. 400. The cafe for the Defend¬ 
ant would have been much ftronger, if the devifor had 
denominated the one eftate his Cbudleigh eftate, from the 
name of his mother’s family, and the other his Ckkhejler 
eftate, from the name of his father’s family; for that is 
an ufual mode of naming, eftates, and that would have 
been intelligible. \Mansfieli C. J. There you are upmi 
bad ground; for if the evidence can be received, it is 
plain enough in this cafe what the teftator meant.3 The 
teftator having an eftate at Afiton, anoUter at Stovford* 
another at Exminjier, delires his folicitor to frame a de- 
vife of his <* Afiion eJlaieP Tlie Iblicitor does ncft how¬ 
ever do that, but makes him devife hts eftate gf J^ston, 
fo that die evidence, when admitted» doea not apply to 
*diis devife. The evidence is of no av^, unkfs it &tif> 

-ftes the ambSgttity raifed $ iind it is impoffibie to receive 
evidence of die meaning vriitch the perfon who ftamed ^ 

the will attached to eeiftattt words, and to prore that 
Mr. San^rd didoght die eftICe of^/HsP was fyno- 

nymous 
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D*of, 
LeflVe of 
HlCHESt1Ell.» 


V. 

Oxenden. 


nymous with die " AJhim efiau” in order to Siew e^iat 
the devifoT meant. ’ But the Intent muft be collefled 
from the words themfdves. It is incumbent on the 
Defendant M'ho contends for an exception to the general 
rules of law, to find authorities to fupport the doftrines 
he contends for, but in none of the cafes cited has it 
happened, as here, that the tefiator has pofiefied a (ingle 
efiate which would fatisfy the words of the devife. 

Cur, adv, vulU 


Mansfield C. J. now delivered the judgment of the 
Court. After recapitulating the cafe, and adverting to 
the evidence, he added; If this evidence ought not to be 
received, the confequence will bej that fo much of the 
property only will pafs, as is not a(re£l:ed by the evi¬ 
dence. I have doubted much upon it. The more, be- 
caufe in a lefs ftrong cafe, May v. Whitbread^ two judges 
tliought the evidence (hould be received. Lord Eldon. 
increafed my doubts. On the whole, I rather think we 
Ihould go further in receiving this evidence, than any 
CaCe has yet gone. There is an extreme jealoufy in re¬ 
ceiving evidence to explain written inflruments. Many 
cafes have been cited. In general they are well known. 
The laft and ftrongeft, was Doe v. Brown, There it 
was impofiible to doubt what the tedator meant. In this 
Cafe my own judgment only is, if the evidence were ad¬ 
mitted, that the tedator meant to devife the whole of 
his maternal edate to his maternal relations, and not only 
the land locally fitaated at A^tm, But to decide in fa¬ 
vour of this evidence would be going further than any 
C<^irt iuts yeft gone. J need not parjdcuhrlze the cafes; 
of dev^es whe^ there were two perfons.of the fame 
inihe | .ivhe|e ^ fame by which jtoperfy was deyif^ 
e^pplied. equally to t^ edates. Buch was. the cafe hi 
«£a|4e^fe to Gtripnlf. by the name 

mtCutkmM no fu^ peribn a$ 

The cafe is Att^ of kganee to 
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Jelm and Betudifft ^ons of John Sweet, be bad tviro foniy 
the naoie of one vras BenediB, but the name of one 
vras James* The evidence was received. It* is not etr 
prefsljr faid in any of thefe cafes, that it was necelTary to 
receive the evidence, in order to give effe£): to the will, 
which would not operate without fuch evidence. But 
although this is not faid, yet the rule feems to hold. It 
will be found that the will would have had no operation, 
unlefs the evidence had been received. Here, without 
the evidence, the will has an efFe£l;ive operation ; every 
thing will pafs under it, that is in the manor or parifh; 
or what he would naturally call his Ajbton eftato. This 
will be an efFeclive operation ; and this being fo, the cafe 
herein diffeT-s from all !hc others j bccaufe in them, the 
evidence was admitted to explain that, which without 
fuch explanation could have had no operation. It is 
fafer not to go beyond this line. Therefore only thofe 
premifes pafs which are in the manor or parifh of AJhton, 
for all but them, thcPlaiutifFhas aright to recover. 

, Foilea to the Plaintiff. 


tSfo. 

Doi, 
Lefiee of 
Chichester, 

V. 

Ozemueh. 


Slack v. Lowell. 

^HE declaration in this, aAion confifted only of the Where goods 

general counts for goods fold and delivered, and the are fold, to be 

money counts. The a^ion was ^brought to recover 

1753/. 10/., the price of 500 cheas of oranges. 14(55/. the^priM 

2 /. was paid into court. The Plaintiff, by a mifcalcula- bearinterea from 

tion in the rate of exchange, overcharged the Defendant the day wrhen the 

11/. es* oaf., which was therefore to be dedu^fed from '^°“*dhave 
^ ' been due, and 

may be recovered 

■•damages, on a fpecial count for the noU.dehvery of non-payment of the bill. 
‘ But tl, in filch a cafe, upon a general count for goods fold and delivered, the 
jury g^e the price and isteieft as damages, the Court will not therefore fet afide 
.^theyodidt* 


the 
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dseainoimt claimed^ and 277/. tf. 3^* would havejcom^ 
^beted the refidue of the price. Tliey were to be paid 
for by a bill at 30 days> which the Plaintiff' tendered to 
die Defendant for acceptance v and the Defendant» cm 
account of an alleged inferiority In the quality of the 
goods, which he neverthelefs received, and of the over¬ 
charge in the rate of intereft, refufed to accept the bill. 
After the expiration of the 30 days from the date of the 
bill, the Plaintiff commenced this a^ion* The jury 
found for the Plaintiff, and the Plaintiff entered the ver- 
di£l for 460/. Sj*. i id.j conjiAing of 277A 2 s. 3d'> for the 
teltdue of the prime cofl, and intereff upon the whole 
price, as well what was paid into^court, as what was now 
recovered, computed from the day when the bill ought 
to have been given, to the time of the triaL 

Serjt. in Eajler term obtained a rule nifi to re¬ 
duce the verdi£t to 277/. 2/. 31/., the refidue of the in¬ 
voice price : he averred that the verdi£l: for intereff was 
taken by furprize and without his knowledge, the quef- 
tion not having been put to the jury. \Lav>rence J. Is 
there not this diffinflion, that if goods are fold without 
an agreed day of payment, the price lhall bear no inte- 
reft; but where payment is«to be made on a day certain, 
does not the price bear intereft from that day ?] 

Mansfifxd C. J. In m^^y trades there is a cuftom 
either to pay by cafli at a day certain, or by a bill of a 
certain time; and the Courts have fald, the buyer lhall 
not be in a better Gtuatioii by the breach of his con¬ 
tra^. 

Zhepherd mdi Befi in this term Ihewed caule. 

It is not neceflary to declare fpecially on the nmi-deliverj 
of the bill, i|r the day is paft at which the bill wcmld 
have become payable, and declaring after that ^iay for 
the money, the pri^ of the goods fold, the Plaintiff vackf 

recover 
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Kcov^ifitereft fiom the time when the moiwy became 
dne, in the ihape of damages. To •decide odiererife 
would •only tend to ptolixity in pleading, by induting 
Plaintiffs in all cafes to add a count * upon the* fpecisd 
Gontradl for the non>acceptance of the bill} if fuch a 
count had been here, it is clear the Plaintiff might have 
recovered intereft in the ihape of damages for the non* 
performance of that part of the 'COittra£l‘: and it has 
been decided that the^fame may be done upon the count 
for goods fold and delivered. Mmntford v. WiUes-i 
2 Bof, Isf Puil. 337. \Chamhrt J. Such a count is fuf- 
hcient in order to recover the price of the goods, but 
not to recover intereft, without a count on the fpecial 
contrafl;. Lawrence J. Lord Kenyon C. J. tried at 
Exeter an adlion for money had and received againft a 
failor, who had taken and kept a public houfe, and who^ 
when he was drunk, had confeffed that he fet up in trade 
with the coments of a purfe he had found on the road; 
and which was proved to belong to the Plaintiff, and 
that the Defendant knew whofe purfe it was; and Lord 
Kenyon C. J. dire£led the jury to give intereft at the rate 
of ^percent, from the time of his finding it. The cafe 
was never afterwards moved.] The Plaintiff has a right 
to his intereft, in the natuse of damages, in point of 
juftice. If there were a written contract; that goods 
(hould be paid for on a day certain, and that on default 
the price ihould bear intereft^from that-day, theincreafed 
fum would ftill be only the price of the goods^ and the 
paper would be evidence upon a count for gbods fold 
and delivered, to entitle the Plaintiff to recover tlie 
whole. If a fale be made on fimilar terms, though not 
exprefied in writing, the cafe is the fame : and if com 
be fold, to be paid for at the price of the next week-s 
market, after the day is paft, and the price afeertained, 
the feller need not declare on the fpecial contra^, but 
may generally declare for goods fold % becaufe after that 
dsj the newly afeertained fum >9 the price ; fo here* 

goods 
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Siii&et 


V* 

Xowtti.* 


gockds bemg fold, to be paid for at a cfttsdn day by t 
bill, which if not delivered, or not paid, bears intere^ 
after the days of delivery and payment elapfed, the pon- 
tents of the bill and intereft add^ conftiti^e the pric^ 
and may be recovered as fuch upon ^a count for the 
price of the goods. A note or bill may on the face of 
it purport to bear intereft or npt: if it does, the intereft 
is part of the contents of the note; if not, the law gives 
it as damages for the detention of the debt; but the 
Plaintiff does not in that cafe declare fpecially for the 

intereft: it is fufHoient that he declares on the inflru« 

• 

naent. {^Mansjield C. J. In M^untford and Willest the 
Court only decided that if the jury took on themfelves 
to give intereft by way of damages, the Court would 
not, on that account, fet afide the verdid. Heath J. In 
truth, in the city the intereft on goods is charged in the 
price I if you pay in ready money, the feller gives you 
difcount. Chamhre J. Generally fpealdng, every tradef** 
man fixes a price, which enables him to wait an inde¬ 
finite time, by way of indulgence} and he goes out of 
his way when he ftipulates for a particular day of pay¬ 
ment. We fliould be doing a very beneficial thing to 
the fafhionable traders at the weft end of the town, if we' 
could enable them to cha^e five per cent, on all theur 
bills* To be furc fomething is faid in this cafe about a ' 
precife mode and time of payment, but the difficulty 
is, that fa^ has not been fubmitted to the jury. Mans* 
field C. J. The Defendant'refufed the bill tendered, be- 
caufe the exchange was calculated a halfpenny too high: 
but upon the evidence, if there had been a count for not 
delivering a bill, the 'jury would certainly have found 
that the Defendant had contracted to deliver a bill at that 
tlme.1 


Lens and Fadghan, Serjts., in fupport of the rule. 
It has been held, that intereft cannot be recovered upon 
goods fold generally, nor can a contract to ^ow it froin 

a time 
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X time.ceitain of paymeitt be inferred. BUmty ▼. Hmm 
dWfll, 3 Wilf, 205.' Tretnwf^ r. ThmaJt, t H* Sf. 303.’ 
per Gould J. Either Motmtfori v* WeUs muB* be fnp* 
pofed to have been determined as a cafe upon a fpecial 
contra^i, or it is QVer*ruled by the cafe tS. Gordon r* 
Stoan, cited in the cafe of De Bernaies v. FtUier, 2 Cap^. 
JV. P. Rep* 429. So De HavUand y* Bonverbankp 
t Cattip. 5i.» and Cr<^hferd v* Winter^ 1 Gamp, 128. 
ihew the opinion of the Judges in the King’s Bmch to 
be the fame as to the count for money had and received. 
Ihe like in Tappenden v. Ran^Il, 2 Bof. isf Pull, 472. 

V. Maefarlanet iJ^urr. 1005. Intereft is not the 
price of goods fold and delivered. This is not diftin- 
gui/hable from the common cafe of goods fold and de-< 
livered: that indeed is rather a ilronger cafe ; for where 
the goods are delivered at the time, the law raifes a debt 
immediately. 

Mansfielo C. J. The firfe queftion is, where a 
perfon promifes to give a bill, does the law imply an en¬ 
gagement, in cafe no bill is given, to pay intereft as if the 
bill had been given; fecondly, if this be fo, can the 
Plaintiff take advantage of it to recover the intereft in 
this form of pleading ? I never could reconcile it to my- 
felf as reafon, that any man who delays the payment of 
money which he owes, (hould not pay intereft for it; 
but certainly that is not the law $ nor, therefore, under- 
ftand why intereft ihould not be paid for goods fold and 
not paid for. 

Cur. adv. vulh 

I « 

The judgment of the Court was now delh'ered by 

Mansfield C. J. This queftion arifes upon a fale of 
goods, to be paid for by bills. There is no count for not 
giving the bills, only a count for goods fold and deli* 
vered. The adion was brought after die time for the 
payment of the bills had expired. The intereft was cal¬ 
culated iirom the time the bills would ^Eve becoihe due. 
Tol. m. M Such 
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Such, beii^ til* nature of the cai*» the queftk>fi 
thov the Defendant, wh* ougM to haye accepted hUId 
irhieh woiuld have earned intereft, (hall be in a better 
atioa by breaking hie eontraO, than if he had peribrmeA 
it. We think the Defendant ought to pay intereft. The 
applkation ia to reflify a ver<Kd which has given that in^ 
tereft* The merite being with the verdifk, if there' is n 9 
snifcomputation, we will not alter it. The Plaintiff'isr 
entitled to receive as much as if the Defendant had ac^f 
eepted tlie bills, which would have caorried intereft. 

. Rule difchotgedc 


Jufj ti* 

Where goods 
are ihipped on an 
Invoice,an ave¬ 
rage Tofs upon a 
policy onift be 
calculated upon 
the invoice price, 
and not upon the 
jirice of the luar- 
ket at which the 
damaged goods 
are arrived* 

The ccrttfiCfRe 
of a Brilijh vtce- 
conful at the 
Bra:BHst of the 
amount of the 
proceeds «f da- 
UBBged goods, 
which by the law 
•Fthat covntry 
are compelled to 
be (bid under hie 
InfpeAldn, is not 
#rMcncc* 


Wajlorok and Another v. CooMjys. 

was an aflion brought to recover the lofs fuf- 
tained by the Plaintiff, by tlie deterioration of fome 
kerfeymeres on board the Earl Percy^ infured by a policy 
fubfcrlbed by tlie Defendants, ** at and from London tQ 
Rio JfanciroP The Plaintiff averred a lofs by perils ot 
the fea. The Defendant pleaded non t^umpjiu and paid* 
into Court 5^0/. ^ rost* Upon tiic trial at Guildfjail^ at 
the fittings in tliia term^ before Mansfield C« J., the- 
Plaimdff proved^ that, if the goods had not been damaged,: 
the market would Ime afforded a profit of 15/. ptr cent, y 
ffiat the goods were damaged, apparently by fea-water, 
to a confiderable degree} the witnefs wou|d not havu 
given jo/, per cent, for them; but the Plaintiff gave no* 
other evid*nce of the manner in which the damage was 
occafienedi*^ To prove the amount of the I0&, a.witnOfs 
produced^ certificate from the ffvice^coniid thn^e, 
oC ibtr snmunt for which the gpo^ wet* thene. Ibldi, 
h^is^ jpL.$$fipereeM, .only,iOf> die fum infured i and 
the fame witnefs. fwere,. that^ by the law of the Brjuuk^ 
at^. ot h er j i piu rt s of Sendh AiMnca^ thevice«ctnifiil is conv 
ftiimedgmral ageotier aff abient owners of goods^ and 
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that the fame law authoriEes and com^U the vl<;e 4 Eon{ttl 
to maice fale of all the damaged goods of 3II abfenteest^ 
with the aliillance of two Britijh merchants as afl'e^rs* 
Matisjield C. J. admitted this evidence, sdthoug^ Btji 
Serjt., for the Defendant, obje^Ied tp it, bnt referring to 
him liberty to move. Bejl alfo contended that, as tho 
Plaintiff had given no evidwce of any lofs by perils of 
the Tea, there was no proof of that allegation \ in fup* 
port of which propofitiou he cited Rucker v. Ptdfgrave^ 
antfi i. 419. }*for that the payment of money into Court 
did not admit any thing more than that the Defendant 
owed j^o/. pir cent, for fometaufe or other i but Mam* 
field C. Jf. held that it admitted that the lofs was 
occafioned, as averred, by peril of the fea, and chat the 
only thing in iffue was the amount of the lofs: and the| 
jury, under his dire£fion, found a verdi£t for thePlaintidf 
for 40/. 4r. damages, with liberty to move to reduce it 
to 2o/., the furplus of .70/. per cent.^ after deduftmg the 
50/. paid into court, if the Court ihould think the evidence 
was not admillible. 


Befi on a fubfequent day moved for a new trial upon 
two grounds. Firft, that the certificate was not admif* 
fible evidence. Secondly, that although the Defmdant: 
admitted damage oceafioned by perils of the fea to the^ 
amount of 50/. per cent., he had,gone no further, and 
that the Defendant, if he had not been prevented, wouli^ 
have given evidence at the trial, that other goods, f^ 
by the fame veiTel, were in no refpe^ damaged, froi|i 
whence the |ury might infer, that all the damage be* 
yond the extent of ^0/. per cmt. was occafiopod, not bj 
perils oif the blit by the improper ftowage of 


voyage.' J. The paymem of monsy into 

'^urt admits the ftorm& Isnd^ 

^9 laSIs we laf^ bifore'^the Cbu^' fmoV'whxcVwe cm 

TA a iaftr 


.tSxe. 

.WaLoaoM 
and Another 
-. V. 
Coombs. 
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infer that the Defendant could put himfelf in a bettet 
^tuacion i'f he had die advantage of a ftew txial.3 The 
Court granted a rule nifi upon the admi^Sbility of tl 4 
'etidence onljj 

Shepherd Serjt. flie'v^ed caufe. He Contended fitft, 
that there was a miftakc in the verd1£t, which, inftead 
of giving 70/. per tent, damages, (hould have given 
damages; for it was provecf that the goods were dai- 
maged 70/. per cent, below the invoice price, and that if 
they had been uninjured,^they would have yielded 1 
profit of 15/. per cent.f and the lofs was to be computed, 
noton the invoice price, but on the market price of the 
place at which they had arrivetl, fo that if the difputed 
evidence were inadmiffible, it would make a difference 
of 5/. percent, only in the amount of the damages. But 
fuppofing the verdif^ to be now computed upon the right 
principle, the evidence Was fufficient to entitle the Plain¬ 
tiff to his verdift. This fale was compulfory ; the vice- 
tonfui, as agent of the affured, could not do otherwife 
than fell the goods. The affured, affing for the benefit 
of the concern, could get at nothing more than the * 
amount rendered by the vice-eonfuf s account. The law 
put the fale into the hands of that officer. The lofs, 
therefore, is what the owner fuftains, taking this law, 
and the operation of it, into the account. He could 
get nb more for the ‘goods, therefore the lofs is the dif¬ 
ference between the fum received, and what the goods 
were worth when founds The PlaintifTs damage is to 
fhat extent. Suppofc the law had been, that damaged 
goods (hould be burnt: although the fea (hoiildhav^ 
only paftiallly damaged them, yet the owner would have 
had a right to recover the whole value, if in ccmfequence 
of that pa^al lofs the law interfered and deftroyed the 
whole, 'fills Is in the PlaintifTs favour, whether the 
paper be evidence or not, that they have received only 
proceeds of the fide according to that account. 

And 


tSio. 


WaLBKOR 
and Another 

V. 

<|00MBS. 
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And unlels thecontrairy be fhewn, it muft be taken that 1810. 
they received no more. The Defendant (hould have 
fhewn that we did or might have received more.* In and Another 
another point of view the evidence is admiHible; the Coomis- 
Yicc-conful at the Brazils may be confideretl as the agent 
of all concerned. If fo, he is the agent for the un¬ 
derwriters I therefore his account would bind both 
parties. 


Mansfield C. J. It was in Hke manner argued in a 
cafe herC) Heath v. Burgefi (a), upon the lofs of a trinket 
which coft a very few pounds in the Be^ Indies^ diat 
the Plaintiff was entitled to talculate the lofs at an ad¬ 
vance of 70/. or 80/, per cent. • 1 held that againft a car¬ 
rier, as an infurer, he could only calculate the value of 
h^s goods at the invoice price. The cafe of an infurance 
was fully agreed upon there. 

Lawrence J. Surely it is undcrftood, that -when the 
goods are {hipped upon an invoice, the lofs is calculated 
upon that bafis j when odierwifca recourfe is had to the 
produce at; the mark^et. 

Mansfield C. J. Tlie only queflibn is, whe^r this 
lofs fliould not have been proved by ordinary evidence. 
They fhould have had fontebody to attend at the fale, 
who might have been a witnefs. 

Beji Serjt. Qontrh It -doc? .©ot appear tliat the law of 
the Brazils gives eft*e£t or authority to the certificate of 
the vice-conful. Cuftom-houfe officers are bound by 
law to attend clearances, &c. but their certificate does 
not prove any fa^Is. It does not appe^ the vice-conful 
was fworn. There is no inftance of fudLiCvidence being 
admitted. Judgments are pronounced in the prefence of 
both parties. 

ia) C. B, Mich.Xttm 18C91 and HiL term i8io. 

M3 MANSnstD 
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Mansfield C* !• I thought at the trial it was Tery 
diflicult to bring this within any head o^ evidence. It 
was fomewhat analogous to the proceedings of courts 
and other public fun£lionaries; but I know no inftances 
of fuch as this being received. I dare fay it would be 
evidence in any other country. It came nearell; to the 
cafe of Judgments in foreign courts. But we receive 
judgments under the feals of the courts. The vice., 
conful is no judicial officer. He a^s under a wife re¬ 
gulation to prevent the improper difpofition of damaged 
goods. They are put into warehoufes appropriated to 
them, by government. • The vice-conful muft prefide at 
the auction. There is no rule in the Englijh law which 
makes his certificate evidence. He has been fuppofed 
to be an agent, and he is, to fome purpofes. So is an 
au&ioneer in this country} neverthelefs his certificate is 
not evidence in a court of juftice, but what was done 
at the auction muft be proved. The bufinefs of the vice- 
conful is to fee a fair fale. It is going much further to 
fay that his certificate ihall bind the parties. Any body 
prefent might have proved the fafts. The chirograph 
of fines here proves itfelf, but the indorfement of the 
proclamation of the fine mull be proved by a compared 

copy of the record. * • 

. Rule abfolute to reduce the 

damages to 70/. per eenU 


juiyu, Duffv V. Oakes. 

An attorney 'JpfllS was an a£lion for falfe imprifonment. The 
who is a juftice of ^ Defendant pleaded in the abatement of the writ, the 
b^o^gh^f?ued ^ attorney to be fued by bill. The Haintiff' 

Ivy orifrinal for an replied, that at the tfine of fuing out the writ, the De- 

was one of His Majeftj*8 jufticss of peace 

trite, may ^ead his privilqte ip abatonenU 
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for borough of Tamwortht and that the tre{]pafles 
were committed by him as fuch jufliice, in the execution 
of his office; and that notice in writing of the writ and 
caufe of a£Iion was delivered to him one calendar 
month befiare the writ fued out. To this replication 
the Defmdant demurred, and the Plaintiff joined in 
demurrer. 


Duiry 

«. 

OAltSS* 


Vaughan Serjt. in fupport of the demurrer, cited 
Cometfsrd v. Vr'ice^ t 312. to fhew that an attor* 

ney may plead his privilege in abatement in any cafe 
perfonal to himfelf, though it* do not concern his duty 
as. attorney } although lie cannot, according to Lord 
Raym. 533, Ifevdon v, •Roland, plead it when* fued 
in outer droit, 

TVil/ianif,fBk*iU».tf9htr^. feat. 5 Geo. 2» e, iZ. f, 2. 
no pra£tifing attorney fliall be capable to be a juftice 
of the peace in a county, but the 5 th fe^ion gives 
an exception as to magiftrates of boroughs. By 
94 G, 2. c. 44. / I. no writ (hall be fued out againft, 
nor any copy of any procefs z% the fuit of a fubjeA 
ferved on, any Juftice of the peace, for any thing done 
by him in the execution of his office, without one 
month’s previous notice in writing. It being admitted 
by the demuircr that the aclt done was in the execution 
of his office, the defendant was clearly entitled to a 
month’s notice under that ftatute. This is decifive 
9gainft the privilege, for the ftatute hereby contem¬ 
plates, and even requires, that, all aflions againft magif-, 
trates lhali be commenced by writ or procefs to bring 
them into court. A writ clearly is not a bill, nor is 
procefs here meant for that which iffues againft au 
attorney, but againft any common perfon. The 
therefore fuppofes, that whether the Defendant is a 
county magiftrate, or a borough magiftrate| he muft 
be fued Uke any oriier common perfon, and muft have 
•SOtipe of the procefs. The z£t Aerefore virtually takes 
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away the privilege of an attorney under fuch circuxn- 
(lances. 

t 

Vaughan in reply» the privilege of an attorney is 
general, that of a borough magiftrate local. It cannot 
be intended by this local provihon to repeal the general 
privilege i or if intended, it would have been more 
plainly expreded. \JMLansfield C. J. The reafon of the 
thing is with you, but the very terms of the a£l pre« 
fcribe a writ or procefs, which (l&ems to be that which 
is to bring a party into court: a bill of privilege is no 
procefs, it fuppofes. the* Defendant to be already in 
court, and the very obje£l of procefs in that cafe fails, 
therefore no procefs is neceffary.^ The z£k was meant in 
eafe of the magiftrate, and it would be hard in any cafe 
to turn it to his difadvantage $ and it may perhaps be 
confidered as applying in this refpefl to county magif- 
trates only. 

Cur. adv. vutt. 


The judgment of the Court was now delivered by 
Mansvield C. J. It was never intended probably 
that an attorney ihould a£l as a magiftrate ; but in 
boroughs this might be neceflary. I’he queftion is, 
whether he is entitled to his privilege ? Suppofe he had 
been proceeded againft as an attorney, and a notice of a 
bill had been given, 1 ihould have thought this a com¬ 
pliance with the a£l, though the bill is neither a writ 
nor a procefs. Then it follows that he has a right to be 
fited in tills manner, as an attorney. 

judgment for the Defendant, 
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Allen v . Bennst. 




npHIS was an a£^ion of ojimpjit: the firft count of the 
declaration was for not delivering to the Plaintiff a 
parcel of rice ; the fecond and third counts were upon 
the non-delivery of two feveral quantities of tobacco, to 
the amount of many hundred pounds, purfuant to a con- 
tra£i made by the Defendant's agent with the Plaintiff. 
Upon the trial of the caufe at the Warwicl fpring af- 
fizes 1810, before Bayley^l.t it appeared that the De¬ 
fendant's agent had written certain orders in a book, the 
property of the Plaintiff, Ihe firft of which was, " Or- 
** dered of H. and G. Bennett, Liverpooi, 50 barrels fine 
** new rice, 3/., 2 months and 2 months, as /kerfample, 
“ in running numbers. Wright, Jtuguji 23, 1809.” 
Under this order had been written the following words: 

This order to be executed if Mr. Mien does not hear 
fromBennet from Liverpool by Saturday but thefe words 
were afterwards ftruck out, in conrequence,as it appeared, 
of a letter of Benners to Wright, dated 28th Augufi, in 
which they authorized him to give AlUn % and 2 months, 
and faid that, in order to have no difputes about quality, 
they had fent him an average fample of the rice in hand; 
he fhould let Mr. Alien fee it, and, if not approved, he 
was welcome to reiinquifh the tranfadHon. It was in 
Gonfequence of the fame letter* that the words 2 months 
and 2 months were inferred in the order, for which 
words a blank fpace was left on ffie 23d of when 

the entry was'originally made. The ibcond order was, 
** From H, and G. Bennet, Liverpool, 12 cwt. fine fhag 
** tobacco,” (and other quantities of different fpecified 
forts,) «f at 3/, Sd .} 2 di per lb. difeount; hill in X 
«* months at—months^ W* Wright, S^t, 11,1809.” 
The third order was^ " H, and G* Stnntdo Liverpool, 

** 8 ewu 


An order for 
goods, written 
and (igned by the 
feller in a book of 
the buyers, but* 
not naming the 
buyers, may be 
conneAed with a 
letter of the feller 
to his agent men¬ 
tioning the name 
of the buyer, and 
with a letter of 
the buyer to the 
teller claiming 
the perform¬ 
ance of the order, 
to conftitute a 
complete con- 
traA within the 
Itaiuteof frauds. 

ll is no objec¬ 
tion to the vali¬ 
dity of a contradk 
for the file of 
goods figned by 
the feller, that 
the feller cannot 
enforce the fame 
contraft againfk 
the buyer, be* 
eaufc the buyer 
has never figned 
it. 
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8 ewt. fine (hag tobaccO) 3/. ZJ .} id. per lh» difcount i 
« bill in 2 months at 2 months. W’. Wright, Sep. 12, 
" i8o9y* The book in which thefe orders were writ¬ 
ten, was not ordinarily ufed as an order-book s it had 
no title, but was a fort of wafte book,, containing vaiious 
memoranda of different natures; and the Plaintiff’s 
name was not found written upon or in any part of the 
book from the beginning to the end. There was no 
evidence that Plaintiff had figned any contraft or 
paper to bind himfelf. The Defendants hefitated to ex* 
ecute the order, and thereupon fome correfpondence 
took place between the 'parties, in the courfe of which 
the Plaintiff, on the :^3d of September, wrote a letter to 
the Defendants, wherein, after giving them references 
as to his credit, he added, the eight hundred weiglit 
“ of fine fliag tobacco I wilh immediately forwarded, as 
o I have fold it, and it is wanted. I likewife want the 
invoice of the rice and the other tobacco.” It was 
objeAed for the Defendant that this was not, within 
die ftatute of frauds, 29 Car. 2. e. 3. /. 17., a fufiicient 
note in writing for the fale of thefe goods, inafmuch ae 
it did not at all appear by the contra^, who wai the 
buyer; all that could be gathered from the entries was, 
that they were contrads entered into by Bennet, to 
feu goods to perfons not named, and who thofe perfons 
could iK>t be fu^Ued by parol evidencew Bayley J. 
recoU^^^ the qafe of Egerton v. Matthews, 6 Eaft^ 
307.1 and inadmiKh a# dfo nieritsi were with.the Plain¬ 
tiff,. zt, lea|l to.the rice, ho refufed: to noiritiit him, 
but r#?feryc 4 ,tho point,, fobjefbto wdiich the jury' foiuid^ 
a vexdi£b W th^ Plaintiff, for I130/. The learaedt Judge 
afterwards exprejTedc his, r<egret d»t.he.had: not recom- 
luended to. the parties dnt^ the Plaintiff Ifanold remit 
fomeduag of the damages, and the Defiendaiiti pay, the 
theh fighting; d;e point* 




Shepherd, 



w TH| Fi^tjbth OB ^EO?.GE IIJ. 

Shepherd $erjt.t in Eajier tenn i 9 lQ^ accQirdingly 
in#ve^ for a rule ni^f upon the authority of Chaijtphn 
V. Plttifimer, i New Efp* 21^2. In the ^fe of ^gertan^ 
», Matthews, 6 Bajl, 307., whew the Court of Kind’s 
Bench held a memo[Tandum ii|ne4by the h\Ly^^^ only 
fufficient, it appear^ hy the contra^ who the feUer was 
to be» which ingredient is here wanting^ as it alfo was 
in the cafe of Champion v. Plummer, which yras there¬ 
fore diilinguiihable. With refpe£f to the cafes of con¬ 
tracts for the purchafe of an intereft In lan<h which will 
be citedi where a fignature by one party has been held 
fufficient, as in Seton v. Sla^, 7 Vef. 275., it is obferv- 
able, that the 4th feC]lion requires only a note in writ¬ 
ing finned by the partjr* Upon the 17th claufe» it was 
eflentiid that the names of both the contracting parties 
(hpuld appear on the contract. alfo made a fecond 
pointj diat the declaration alleged that the rice was to 
to be paid for in two months from the date of the in¬ 
voice ; whereas the true conftruCtion of the order was, 
that it was to be paid for in two months from the deli¬ 
very; and the difference was material, for the feller 
might fend his invoice immediately, yet protraCl the 
delivery, and fo improperly accelerate the payment even 
to the day of delivery. \MansJield C. J. No doubt 
the two months would be^ explained, by any merchant 
to be computed from the date of the delivery.] There 
was a further objection to the count on the fecond con- 
trad, th2t the declaration ^leged it ^yas to,be paid by,* 

bill at .. mondis, which was too uncertain, and th<^ 

number of months agreed on could not be fupplied by 
parol evidence. The Court granted a rule nifi on all the 







Se/f and Vaughan Seijts. in this term i^ewed ca^fe^ 
They relied on the FlaindfiPs letter of ^e 23d of Sepm 
emier, as evidence that tbe naintiff was a party to the, 
contrad, ina^uch ^8 it refermd to the identical order 
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for 8 cwt. entered in the book. ^Mansfield C. J. The* 
obje£tion is not that there is no ailent of the Flaibl^fift 
but that it does not appear by* the memcHrandum whq the 
buyer was.J It is not neceflary that the eontra£b ihpul 4 
exprefs either who tlie buyer was, or who the feller was^ 
it is fuiBcient if there be a memorandum or note, in 
writing, (igtied bf the patties to be charged i but if it 
be necefi^ry to prove by writing who was the buyer, 
it is proved by the correfpondence. Thj? ]jegiflature,i 
knowing the hurry of commercial dealings, dire£Ied that 
it (hould be fuiFicient if there were any memorandum 
iigned by the parties to bb charged. And here the 
parties whom the Plaintiff feeks to charge, have by their; 
agent Hgned a memorandum for the fale of the goods. 
E^erton v. Matthews is decifive on^ this point. There 
was no Signature in that memorandum to bind E^ertom^ 
and though it is true that Egerton was there niimed, ^nd 
the Plaintiff here is not named, yet tlie writing thefe 
contracts in the Plaintiff’s book is at lead equivalent to 
the naming him in that cafe, and Lord Ellenborough C. J. 
there decided, that it fufficed if the memorandum were 
figned with the name of the party to be charged thcre> 
with. \_Lawrence J. If the Plaintiff’s name had been, 
in this book, I fuppofe there would have been no doubt 
about it, and that brings it to the cafe of Cbttmpion 
PlummerJ} To make this cafe parallel to that of E^rto^ 
V. Matthews^ it is only requifite that there b.o fome 
writing Ggned by the Defendant, introducing the namqy 
of the Plaintiff, and this name is found in the D.efen.>» 
dant’s letter of the 2,8th Augufiy to their agent Wrighu 
In the cafe of Saunderfon v. Jachfiny 2 Bof. (s* Pull, 238^ 
the name of the buyer is not at Grft inferted in the con* 
tra£l, but a letter is found referriij^ .to it, which was 
admitted, and it is only neceffary to do here the lame 
thing which wa^ done in that cafe | to conned tQgethei^ 
the two papers yhich refer to each other. 


SHepieri 
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'Sh^phenl, c»ntr3t. The cafe is now put upon a whoilf 
difierent ground from that which it aflumed at the 
trial whereon thefe letters were pioducedy not for the 
purpofe of ekinig out the evidence of the contrafi, under 
the ftatute of frauds, but to prove the autliority from 
the Defendants to Upright to make the contraO for them, 
which was then difputed, hut which the jury diftinaiy 
found to have been given. Saunde^m v, J.ac^m was 
not decided on the ,|;round that another letter could be 
conneaed with the contraai the only queftion there 
was, whether there were a* fufCcient (ignature of the 
fellers; and it was argued for the buyers, that whether 
the fellex^s name were printed or written, whether it 
were put at the top or the bottom of the paper, was 
immaterial, and it was merely decided that there was a 
fufficient hgnature by the feller to fatisfy the ftatute. 
The point now in queftion was never there mooted. 
l^MattsJield C. J. and Lawrence L The cafe decided 
thus much, that fuppofing the name primed upon the 
biU of parcels would not fuffice, the name might be 
fupplied from the letter fent by the fellers. M.ans* 
fi^id C. J« If the fignature of one of the contrafling 
parties might be fuppHed by a letter written by him, 
a fortiori may a letter be ufed to fhew who the buyer is, 
that buyer not being the party fought to be charged. 
There have been many cafes in Chancery, fome of 
which, I think, have been carried too far, where the 
Court has picked out a contrafl from letters, in which the 
parties never certainly contemplated that a complete con- 
trafi was contained. Where a broker is introduced, the 
fignature of the broker is the lignature both of the buyer 
and of the feller; but this is not fuch a fignature. This 
letter -of the 28th Augujl gives permiflion, that the 
PlaintiflF might take or relinquiih the tranfaflion juft as 
he pleafed. What tranfaflion ? A purchafe of the rice to 
he fure There is another material point. A pro* 
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hiile niiide in wHting io fatisfy the Hatut^ ot fx'a0(^$# 
if made without eclfindmtion, Is not mdi« (a) binding 
fhari a parol promife without 6 onfideration> ma^ in k 
czfe that does not require writing. iHea/^ S, mc.J tf 
there be a binding promife on one fide, it is a good cod<« 
fideration for a promife oh the othef fide } t>ut iri tlfis 
tafe there is ho fignature by the Plaintiff upon whicli he' 
could be charged, if the Defendant had occafipn to fuO 
on the contra^; ^d if that be fo, then there is no 
confideration for the promife of thO Defendants upon 
which the Plaintiff now feeks to^ charge them. How 
can the ftatute of frauds fo operate, as to make the 
written promife on one fide valid, when it deftroys the 
omfideration for that promife (and which at common 
law, would have been a good confideration,) the validity 
lof the promife on the other fide to buy the goods. 
\Mansfield C. J. No fuch obJe&iOn was ever taken in 
the cafe of Champion v. Flummert it was there taken for 
granted, that there was a good confideration for the 
promife, if t^e was a' fignature in writing; and the 
words of the ftatute feem ftrongiy to countenance fuch 
an interpretation, figned by the parties to be' charged 
therewith,”} The words are figned by the parties 
to be charged by fuch contraift and without a con<» 
fideration there cannot be a fimple contra^. Again, 
even if the contra£l may be fupplied by fubfequent 
writings, yet it cannot be eked out by pairol evidencer 
The declaration for the rice alleges a contrail for 
payment at two months, and two months from the 
date of the invoice \ and there is no evidence in writing 
that the time of payment was to be compute from the 
date of the invoice. objecting that this de<^ 

fence had never beeO made at the trial, the Court weto 
unanimous that it could not now be taken.} 

(ii) Rarm w Dorn, firming the judgment of the 

^!p»,nmd(ec> af* Ex'cbeqaer Chamber.' 

Namsvi£L» 
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MAM8Ft£l& C* h To be fure this cafe at iirii fight 
Ibmes Hear to the cafe of Ch&afpion Plummert^ and the 
obje^ion certainly there was, that the memorandum 
wait not figned by the purchafer: that was a note made 
in what the report calls a common memorandum-book ; 
this book certainly was not like what I at firll appre¬ 
hended it to be, until it was produced; for I at firfl: 
thought this had been an order-book, with fereral orders 
figned by the perfons w^ ordered them, and,l thought 
that where fuch an order was inferted in a regular order- 
book, and fuppofing that the perfpn to whom it belonged, 
the place in which it was kept, and the purpofe for which 
it was employed, were confonant, it would in that cafe 
be no great ftretch to fay, this was a ground for infer¬ 
ring that thefe entries were made by the authority of the 
owner of the book, for the purpofe of evidencing the 
lale. But in this book, though not appropriated to the 
entering of orders, JVrigbt writes as Bennefs agent. 
The Defendant's counfel diftinguifiies between an order 
and an agreement to buy; but if I go to a fliop and or¬ 
der goods, do not 1 agree to buy them ? The objection 
is that the name of the buyer does not appear in this 
book I but if it fufficiently appears that a fale was agreed 
on, I fee no obje^ion why it ^ould not be made out 
wliat was'the name of the buyer by the writing of thefe 
▼ery Defendants. In the firit place, in this very letter, 
wherein they give the time oi payment of two months 
and two months, wliich is afterwards found in this very 
book, the buyier's name is twice mentioned; and in that 
letter they< give him liberty to relinquifii the tranfa^Iion. 
It is in writing, and it is evidently conne£led with the 
contra^, tfasA im doubt it may be c6upled with the order 
in that order-book; and a valid contra^Sl may be eila- 
blifhed by the evidence of feveral writings, as we often 
fee at mjprius. It was then obje£bed,. that one party 
who has not figned, is not bound; but the fa^i was the 
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(ante in the cafes of B^ertm v. Matbevos and Champion V* 
Blummxt and the objection was never taken in either ^ 
thefe cafes; but the whole of this cafe fuppofes that the 
PlaintiiThad agreed: fuppofehe has not eontraded by 
writingi he has by parol, and he is bound in honor.} and 
it has never yet been decked that an obligation in honor 
would not be a good confideration. All thefe cafes, 
£gerton v. Mathews^ Saunderfm v. Jaekfitt^ and Cham¬ 
pion V. flummery fuppofe a fignature by the feller to be 
fuificient, and every one knows it is the daily pra^ice 
of the Court of Chancery to cftablifti contrails figned 
by one perfon only, and yet a court of equity can nO 
more difpenfe with the ftatutp of frauds than a court of 
law can, there is no reafon therefore to fet afide the 
verdiil, and the rule mud be difeharged. 


Heath J. was of the fame opinion: and there is a cafe 
in Strange (a), by which it appears that a voidable pro- 
mife is a fufRcient confideration for a promife. 

Lawrence J. It is fufficiently evident that this con- 
trafl was entered into by the authority of the Defend* 
ant. It is ftipulated, “ this order to be executed if Mr. 
Allen docs not hear from Bennet from Liverpool by Set- 
eiurday,'* A letter comes, and the conditional parts of 
die order are ftruck out, and Other terms of the time of 
payment arc added: caq you then fay that this entry is 
not made by the authority of the Plaintiff, when he 
^tes to the Defendants on the 23d of BeptenAer^ infift* 
ing on the performance of the contrail i Then as to the 
want of confideration, that objedlion would quite over¬ 
turn the cafes of Egerton v. Medthews, Baunderfon r, 
Jackfon, and Champim v. Plummer i and the ftatute of 

(«) Qo. Whether Barj'eau v. WalmeJlejf Btr, 1149. be here 
meant. < . 

plating 
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frauds clearly fappofes the probal^ilky .of there being 
0 Hghature by one perfon only; it fpeaks Indeed 
of the buyer accepting a part of the goods, as contem¬ 
plating tliat the buyer would be thereby bound; but the 
Aatute feems to be made chiefly for the fecurity of 
buyers. 

Rule difeharged. 
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[IN THE EXCHEQUE^R-CHAMBER.] 

Hubbard v. Johnstone, Aflignee of T. Ward, 10; 

a Bankrupt. 

JN confequence of the cafe of Bhxam and Others v. If a fljip, re- 
Hubbardi 5 E^t 407. (a), in which it was held that the E’^ercd ar one 
order of the Lord Chancellor,direfting that the Defendant ^ 
in error fliould be removed from the office of affignee of 
the eftate and effefts of Ward the bankrupt, did not de- chafer refiding at 
veil the property out of him without a re-affignment, in another port in 
Michaelmas term 1804, the Defendant in error declared kingdom, 
in trover, in the Court below, as affignee of the eftate of perfeainnhtr 

transfer within 

the requifitions of the ihip regifter afls, ig by a regifiration de novc in her new port. 

And it is not neceflary for the fliip to return to her former port, in order to have 
a memorandum of the transfer indorfed on her certificate of regiftration ; 

Nor is it neceflary for the purchafer to fend a copy of the bill of fale to her for¬ 
mer port; • 

Nor to indorfe a memorandum of the transfer on her certificate of regiftry within 
ten days after the fhip returns to England. By Jive Judges againjl tnao. 

The property of a (hip vefts in the purchafer inftantly upon the execution of the 
bill ot fale, not from the time of compliance with the regifter adts, defeafible, never* 
thelefs, upon failure to comply with thefe adts. Per Wvod B. 

Theftat. 34G.3. C.68./s6. applies to the fale of an entire (hip in the fame 
port, as welt as to the fale of a (hare or (hares therein. 

The (hip-regifter adt8,tb far as they apply to defeat titles, and create forfeitures, 
are to be conftrued ftridtly,- as penal, not liberally, as remedial Jaws. Per Wood B. 
and Heath J. 


(a) See alfo Heath v. Hvibhard, 4 Eaji, iso. 

VoL. m. N 
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nt , CASES IH TRINITY TERJM 


iSfo. 


Bvbbaiio 

V* 

JOUNSTOME. 


and eifedls of for the (hip Fifiburtif and^for ones 
fixth part of the Ft/Untm* Upon the trial of the caufe* 
at Gtdl^allf at the fittings after Michaelmas term x8o4> 
before Lord Ellenbarough C. J. and a fpecial jury, a fpecial 
verdi£l was found, the fubftance of which was as follows; 
That Wardi the bankrupt, being the original aod foie 
regiftered o^er of the &iv^Fi/bbumy belonging to the 
}^oit oi Nevjcq/lle^upon-Tyttfi in April 1810 cleared diat 
ihip outwards for the Baltic, where {he was detained for 
a confiderabic time by an embargo of tlie Emperor of 
Rt^a: and that on the 9th of November 1801, Ward, by 
a regular bill of fale, in confideration of 4000/., ailigned 
the whole of the fliip to Hubbard, die Plaintiff in error, 
who then refided in London^ and that the grand bill of 
fale of the whole fhip was alfo delivered by Ward to 
Hubbards that Ward wasa trader, and becoming in* 
debted to Wilkinfon, Bhxam, and Tuylor, in looA, be¬ 
came a bankrupt by lying in prifbn two months and up¬ 
wards for want of bsul: that on their petition, upon the 
24th of March i8o2, a commiflion of bankrupt idued 
againfl: Ward, who on the 27th was thereon declared 
a bankrupt: that on the 30th day of April 1802, the com- 
mifSoners ailigned the veiTel, and all the eilate and pro¬ 
perty of Ward, to John^one, amongft others; that jehtt- 
Jlone was duly chofen an afiignee} hy virtue of which 
aifignment all the eftate, intereft, and property in the 
premifes became, and ftill was, vefted in Johffione, as 
alfignee; and that the commiflion ftill remained in full 
force; that on the 2d day of February 1802, Hubbard 
regiftered the fliip de novo in die port of Londws and the 
original certificate of regiftry granted to Ward, purport¬ 
ing on the face of it to be of ^ fliip Fijhbum, belonging 
to the port of Nevict^le-upon-Tyne, was delivered up and 
cancelled; that on the 19th day of February tSo 2 ,Hub¬ 
bard fold the whole of the fliip, by puldic auflion, to 
T. Brown, R. Bfvtun, and T- Old, for 31530/., die net 

proceeds 
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proceeds being 3489/. 10/. 3^.; and by bill of fale of the 
25th day of jlpril z8oa» afligned ^er to th^; that 
Brown and Co. fent her to fea, and diat die ihip was 
loft on the 20th day of February 1803. And further* 
that the Ihip never returned to the port of Newcajlie- 
lipon-Tyne fince ihe cleared outwards from that port fo^^ 
the Baltic in April 1800; but the embargo being taken 
off, (he returned from the Baltic^ and arrived at Ply-- 
mouth i and that before the execution of the bill of fale 
by Ward to Hubbard, ihe had failed) and was abfent at 
the time of the execution thereof; diat ihe afterwards 
returned to the port of Bondon, and* immediately there¬ 
upon Hubbard obtained a pew regifter. It was further 
found that no transfer of property in the ihip or any part 
thereof appeared in any document of the cuftom-houfe 
at Neweafile^upon^Tyne, either to Johttflone, or to Huh~ 
hard. That no indorfement of transfer was ever made 
to ^ohnjlone on the certificate of the ihip’s regiftry, and 
that no demand of the ihip was ever made on Hubbard* 
And if upon the whole matters it .ihould appear to the 
Court that Hubbard was In conftru£l;ion of law guilty of 
die premifeS) then they afiefied the PlaintiiF’s damages 
at 581/. XI8(/.| which was one-fixth part’ of the net 
proceeds of the fale to Brown add Co. Upon this find¬ 
ing, the Court of King’s Bench, after two arguments, 
gave judgment for the Plaintiff below. The Plaintiff 
in this Court affigned for error, that by the record H 
appeared that Hubbard had a good title to the ihip, by 
the alfignment and regiftry de ntvog 
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The cafe was thrice argued; firft in Trinity term 1807, 
by W. Scott for the Plaintiff in error, and B. Hall for the 
Defendant; the fecond time in Michaelmas term 1807, by 
Hichar^on for die Plaintiff in error, and Park for the 
Defendant the third time in Trinitp term 1809, by 
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R. Carr for tlie FlaindfiF in error, arid Park for«the De* 
fendant^in error. 

The very able difcufllon upon the firft argument, 
■which took place before the period when the prefent 
reporter began to take notes in this court, is already in 
print. Upon the fecond and third ai^uments, for die 
plaintiff in error, five points -were contended. Firft^ 
that upon the fale of the entire property in a Ihip to an 
owner in another port, a regiftration de novo was the 
appropriate mode of completing and recording the pur- 
chafe. Secondly, that the fiat. 34. G. 3. r. 68. / 
was applicable only to the cUfe of a fale of (hare or 
(hares, not of the entire property in a fliip. Thirdly, 
that fuppofing the provifions of the 16th fe£l:ibn ap¬ 
ply to the total alienation of a Ihip, yet they did not 
require that a Ihip, fold while at fea, fhould return to her 
original port of regiffration, for the purpofe of complet, 
ing the transfers but they applied only to the cafe 
where the flilp being fold while at fea, was deftined to 
return to her original port; fo that the (hip, being fold 
at fea, might, if the purpofes of her new owner made it 
convenient, proceed to her port of reglllratieo de 
novo, without returning to her original port; which 
pofition, upon the third argument, was faid to be 
diftinaiy recognized by the 34 G. 3. c. 68. / 22. 
Fourthly, that the fixteenth fe£tion did not require 
that the purchafer, upon the fale of an entire Ihip while 
at fea, and not deftined to return to the fame port, 
fliould fend a copy of the bill of fale to the port 9f her 
original regiftratlon j and 5thly, if the 16th feaion did 
require fuch copy to be font, yet that the omiffion to fend 
it did not vacate the fale as between the vendor and thofe 
clalnsing finder him, and the vendee. The purchafer 
having neceffarily produced to the officer of the cuftoma 
in the port of Mondony where he refided, the bill of falfi 
«f the ihip to himfelf, having delivered up the original 
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certified^ of reg^er to be cancelled, hinring taken a new 
oadi, that he himfelf, a Bfitijb fubjefk, was foie owner, 
and having, after a Airvey taken to afeertain that 
the (hip was Britijb built, entered into a bond xigt 
to lend or part with the certificate of regiftry thus ob¬ 
tained, he had, by obtaining a regifiration de nevo, fully 
fatisfied, as weU the enadltments, as the policy, bf the 
feveral regifter afls. It is necefiary to take a review of 
the feveral ftatutes, and confider their objefl:. By the 
ftatute T 8c $ W. 3’. r. 22. / 17* “ for a more effeftual 
prevention of frauds which might be ufed to elude 
“ the intention of that a^, by colouring foreign lliips 
« under Englijb names,” it was enafled, that no (liip 
Ihould be deemed or pafs as a fhip of the built of Eng- 
hndi &c., or any of the plantations in America^ fo as 
to be qualified to trade to, from, or in any of the faid 
plantations, until the perfon cliuming property in fuch 
Ihip ihould regifter the fame, as followeth, viz. if the 
(hip at the time of fuch regifter, doth belong to any 
port in Englandf ^r., then proof ihall be made upon 
oath of one or more owners before the colleflor and 
comptroller of the cuftoms in fuch port} which oath, 
by feflion 18, being attefted by the officer who admi- 
niftered the fame, under his haqd and feal, {hall, after 
being regiftered by him, be delivered to the mafter of 
the ihip, for the fecurity of her navigation ; a duplicate 
of which regifter ihall immediately be tranfmitted to 
the commiffioners of his majefty's cuftoms in the port 
of Lmdm% in order to be entered in a general regifter^ 
there to be kept for that purpofe | with penalty upon any 
fhip trading to, from, or in the plantations in America^ 
and not having made proof of her built and property, as 
here diFefke<|^ that ^e ihall be liable to fuch profecution 
and forfeiture as any foreign ihip would, for tracing 
with thefe plantations, by that law be liable to. Although 
ftatute applied only to (hips in^the colonial trade, yet 

it 
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k wasi by the ftatute 26 G. 3. c. 6 q* f* 3. extt^de^ 
all Britifk built (hips exceeding 1$ tans* with certain 
exceptidhs, and in all its partCj wherein it is not thereby 
exprefsly altered, it ftill continues in force. Thefe fta* 
tutes therefore are together to be fo coniimed, as if 
the cna£lmcnts of the latter had been originally contsuned 
in the former. The firft does not in exprefs words 
dired what (hall be done in the cafe of a change of 
the entire property in the fame port; but k follows by 
nccelTary inference, that each fiicceifive proprietor (hall 
take the oath thereby prefcribed. In the cafe of a trans<^ 
fer of property to another jprt, it is required by the 
21 (I feAion riiat there (hall be a regiftration de novo, and 
that the former certificate (hall be delivered up to be 
cancelled, and in cafe there be any alterarion of property 
in the fame port, by the fale of one or more (hares in 
any (hip after the regiftering riiereof, that fuch fale (hdl 
always be aclmowledged by indorfement on the certifi¬ 
cate of the regiiler, in order to prove that the entire 
property in fuch (hip remains to fome of the fubje£ls of 
England. This is in eafe of the owners. Hie transfer 
of property in a (hip to another port may be made in 
two ways, firft by an owner refident in or near one 
port, felling to an owner refident in or near another 
port; fccondly, by the owner changing his refidence 
from one port to another, and bringing his (hip with 
him *, neither of the two cafes in which riie legiflature 
have exprefsly direflei a regiftration de novoj viz. a 
change of the (hip’s name, and a transfer of the (hip to 
another port, necefiarily implies a change in the pro¬ 
perty. The transfer in the fame port, which is to be 
evidenced by indorfement, does not refer to the local 
fituatioii of the (hip ; (if it did, there could be no fuefi 
thing as a transfer of property in the fame port,) but it 
means the relation of tlxe two owners tO the dune port. 
It means a contradiftinflion between a transfer whIcH 
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wil^.and one which wUl not^ change the domicile of the 
(hip* Thefe two exprefiions do not^ as the Court be¬ 
low thought they did, comprehend the transfer, of pro¬ 
perty’ that might be made in every poffible local fitua- 
tion the ihip, whether in port or at fea $ the phrafe 
of alteration of property in the fame port is re(lri£^ed to 
fuch a transfer as does not change the domicile of the 
(hip. The fubftituted regiftry by indorfement, does not 
therefore apply to the prefent cafe, of a transfer of a 
(hip at lea, never intended to return to the fame port. 
The diftin£l;ion taken by the lUtute of JF, 3., be¬ 
tween indorfement on the ceVtificate of regiftry, and 
regiftration de mvQt has bVen recogniaed and purfued by 
all the fubfequent ftatutes. In the prefent cafe there is 
not only a transfer of property, but alfo a transfer to 
another port % therefore whether this had been a fale of 
^he whole intereft or of a p^i't only, the change of 
port would have required a regiftration di? novo. The 
ftatute G. 2- r.do., enafts various alterations in the 
law. Much ftrefs has been laid on the circumftance 
thsU this is an a^ for altering and amending the former^ 
and alfo for extending U to other fliips. The 4th 
feflion requires that no regiftry (hall b^ made but at 
the port to which the veiTel belongs. It is argued from 
this,' d^t no regiftry can be'made in the ihip*s new 
port} but the argument would extend fo far as to 
operate as a complete bar of any (hip ever changing her 
port at all. Tlie 5th feflion defines her port to be* 
that ** from and to which (he ftiall ufually trade i** bu^ 
if (he is fold into a new port^ her new port becomes 
that to which Ihe (liall ufually trade. The fe£lions 
p, I Of & II, repeal the former oath, and give onsk 
much more full. Sedion i % dire^Is a furvey of the 
(hip to be made before certificate granted, to identify 

£ , and afcertun her built: fbefe are amendments 
ftatute of /T. 3. By the xyth feC^ioni tlie owners 
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are required to give a bond conditioned that the certifi¬ 
cate ihall not be folcT, lent, or otherwife difpofed of, and 
fhall betfolely ufed for the fervice of the (hip for which 
it was granted i and that in cafe the Ihip (hall be lofty 
taken by the enemy, burnt, or broken up, nr otherwife 
prevented from returning to the port to which (he be¬ 
longs, the certificate, if preferred, (hall be delivered up 
to the ofiicers of the cuftoms; and that if any foreigner 
(hall purchafe, or otherwife become entitled to any in- 
tereft in fuch (hip, the certificate (hall be delivered up 
in order to be cancelled* This feffion, taken with the 
ftatute of Willtamy clearly (hews that there muft be a 
regiftration de novo when the domicile of the (hip is 
altered. The whole tenor indeed of the regulations 
contained in the firft fifteen fe£fions evidently (hews 
that they are intended to be complied with by the 
owner of the (hip for the time being, and the univerfal 
pratftice of the port officers has been according to this 
idea. If the entire intereft may pafs, as will be Con¬ 
tended, without regiftration de novo, the government 
is deprived of all thefe fecurities for the owner ‘being 
not a foreigner ; without it, there will be neither oath, 
nor furvey, nor bond; for it cannot be contended that 
if / the property is transferred, the former obligor, who 
has difeharged his duty while owner, will be ftill liable 
on his bond for the zOl of the alfignee. \Mansjield C. J. 
Though it could not be nieant that the bond (hould ope¬ 
rate after a new bond was given, it is not inconfiftent 
that it (hould be in force until a new bond was fubfti- 
tuted.3 It would be hard that the obligor (hould be 
liable on his bond, after he had ceafed to have a contrbul 
over tbe (hip. But with a regiftration de nvuo the 
government has abundant fecurity that the (hip-owner 
muft comply with the requifitions of the aits, and no 
other fecurity needs to be added. The fixteenth fe^ion 
•f the 7.6 0, 3. begins like a new afl; of parliament, rel 
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«iting that H the provihons toisching the indorfement orr 
** certificates of xegifirys in cafe of any alteration of the 
^fnroperty in any fli|p or vefiel in the fame port> had 
been found infuHicient,*’ clearly making a diftinflion 
between the cafe of a transfer of the property in the fame 
port and in any other port, without adverting to the 
circumilance whether the ihip is at fea*or in port at the 
time of the transfer; and enads that in every fuch cafe, 
meaning an alteration of property in the fame port> 
belides the indorfemhnt before required, there fhall be 
indorfed on the certificate of regiftry, the name and 
place of abode of the purchafer and his principals 
or partners, and the piurchafer or his agent fhall alfo 
deliver a copy of fuch ihdorfement to the perfon autho¬ 
rized to make regillry and grant certificates of re- 
giftry, who is thereby required to caufe an entry thereof 
to be indorfed bn the affidavit on which the original 
certificate of regiftry was obtained, and to make a me¬ 
morandum thereof in the book of regillry thereby di- 
reeled to be kept, and to give notice thereof to the com- 
midioners of the cuiloms under whom* he adls. 
Notwithllanding that this preamble, ufing the words ** in 
cafe of any alteration of property in the fame port,’* 
feems to embrace rather a wider fcope than the a ill fec- 
tion of the 7 & 8 3* c. 22* comprehends; yet there is 

ilrong reafon to contend that the efiefl of this ie£lion is 
confined to thofe cafes only wliich were comprifed in 
that, namely, a partial transfer of property in the fame 
port; for if it extends to the fale of entire intorefts, the 
legiilature fail of their obje£l, by not obtaining the fecu* 
rity of an oath and a bond from the new owners. This 
fecurity is lefs neceflary upon a fale of a part, hecaufe 
the remaining original owners are ilill. liable on their 
bond. But even if this fedion extends to fales of the 
entire interell, yet it applies folely to .the cafe where by 
the former as indorfement was to be made on the 
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certificate of regtftrf, via/an alter^ion Of prq^rty ui 
the fame port: it does not extend) as the Defendant hi 
error wiU contend it does, to every poflible cafe of truif« 
fer of property. It does not at all touch the cafes in 
which a regiilration de ft§w is requiiite: it fayS) in every 
fuch cafe) not in every cafo. The Court will not (train 
their faculties to extend what is called the policy of the 
aft, by adding new requiiitions which are not exprefied 
in the ad, efpecially in one which introduced fuch im» 
portant difierences into the law as ft before ftood cm this 
fubjefl. If then the law were now fuch as it was after the 
palling of the a6 G. 3., tlie'PlaintilF in error has omitted 
nothing which was required by that and the former afl. 
Then comes the 34 G, 3. c* 68,,' the fifteenth smd fix* 
teenth fefllons of which do not apply to a cafe like this, 
where a regiltration de novo is required, that is, a cafe in 
which tlie ihip’s domicile is changed. The )5th feflion 
srecites, ** that by the laws then in force, upon any al* 
« teration of property of any (hip in the fame port to 
which fixe belongs, an indorfement on die certificate 
** of regiiliy is required to be made.** This has been 
relied on, to (hew that the provifions of that feflion were 
intended to. embrace every polfible alteration of proper¬ 
ty, but it refers to the pre-exilting ftatutes 3. and 
26 Geo. 3., and therefore was not defigned to extend 
more widely than they did 1 and the latter, though the 
words are loofe, mull, like the former, be reftrifled to the 
fale of a partial interell) or odierwife (ales of the entire 
property would evade the intent of the ilatute.. This 
i5dife£Hon then prefcribes a pardcidar form to be pur« 
fued in fueb indorfement, and ena^ls, that it (haU be figned 
by die pmfon transferring) and that a copy of fuch in¬ 
dorfement (hall be delivered to the perfons authorized to 
make reg^firyj odierwife fuch fak) or contrail) or agree« 
ment for the fale thereof) (hall be utterly null and void, 
It then proceeds to dire^ that the officer (ball caufe 
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•otry of the copy of Xuch i^oir(ei»ent to be indoxied oil t%l 9 r ^ 
the oath on ^hi<^ the ori|^al ce^iicate of reg^fiiry was V-rrv:^*-/ 

obtained* and ihall nndse a memorandum ihereoif in the v. 
bodt of regiftry* and forthvidi give notice thereof to Ac 1®"***"®*** 
commilfiofiers of the cnftomB. This enaflment in words 
applies only to Ae iame cafe to which Ae fixteenA feo- 
tion of Ae preceding ad applmd, an idteration of property 
in the fame port; and Ac only Afference between Ae 
two ftatutes* in Ais part, ie, Aat where^ under Ae 
former ad it was o|^ tor Ae purchafer to exprefs the 
indorfement in fuclftngoage as he pleafed, this ad pre- 
toribes a fet form. I| is obferrable Aat Ais claufe can. 
not apply to any cafe where there is to be a regiftration 
de nowi tor there, a nW affidavit is made} butthis in. 
dorfement is to be made on Ae original affidavit, whereas 
upon a fale, whereby Ae (hip changes h&t port, and ob¬ 
tains, as ihe muft, or at leaft may obtain, a regiftration 
de nov», Ae original certificate of regiftry being Aere« 
upon given up to be cancelled, Ae origimd affidavit 
becomes an ufelefs inftrament. And to what purpofe 
Aould thefe indorfements be afterwards made thereon ? 

But in Ae cafe of a transfer in Ae fame port, thefe in¬ 
dorfements are ufeful and operative. If Aen in the one 
cafe Ae cmnpliance wiA thefe requifiticms would be nu, 
gatory, in the oAer operaAre and ufefid, it is a fttong 
argument Aat Ae legiflature intended .to cmifine them 
to the cafe in which Aey would be ufeful, that is, to Ao 
cafe of a transfer where Ae (hip does not change her do¬ 
micile. If then any enadment be at A1 found refped- 
ing Ae transfer of Ae entire property in a vCflel, made 
at a time when (he is not in Ae port to which Ae be* 
longs, it muft be found in the i6A fedionof 
whereby it'is provided, ** Aat if any Aip or vefiel Aatt 
be at fea, or abfent firom Ae port to which ftie belongs, 

^ Ae time when /ucb alttratm in the property Aereof 
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(ball be made of fo that an indorfemeat (a) m 

/i&f Certificate cannot be immediately madcj the or 
contrf^>^)ragteein«it for the fale thereol, ihaU« aotwith« 
ilanding, be made by a^bill of fale, or other mfimment 
in writing as before diref^ed, and a copy of fuch bill of 
iale, or other inftrument in writing, ihall be delivered, 
and an entry thereof ihall be indorfed on the oath or affi* 
davit, and a menmrandum thereof ihall. be made in the 
book of regifters, and notice of the fame ihall be given 
to the comnuffioners of die cuftoms, in the manner 
thereinbefore directed j and withinlien days after fuch 
ibip or veiTel ihall return to* the ^ort to wMch ihe be* 
longs, an indorfement ihall be made and figned by the 
owner or owners, or fome perfozf legally authorized for 
that purpofe by him, her, or them, and a copy thereof 
ihall be delivered in manner thereinbefore mentioned, 
otherwife fuch bill of fale, or contrail, or agreement for 
falq thereof, ihall be utterly null and void, to all intents 
and purpofes whatfoever, and entry thereof be in* 
dorfed,* and a memorandum thereof made In the manner 
diereinbefore directed.’* It 1 $ faid, that the provifiona 
of the 15th and of this feflion, diref^ing what ihall be 
done when a ihip is fold in port, and what when a fliip 
is fold at fea, comprehend all the pofiible cafes of tranf* 
fers of property; but the idth fe£tion is merely a pro* 
vifo attached to the former fedion, and regtdating what 

ihall be done in fuch cafes where the dire£tions of the 
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preceding fe£ti(m cannot be literally and immediately 
complied vnth, its operation is reftridted therefore to the 
transfer of property in a ihip in the fame port, when the 
ihtp itfelf happens to be at fea. It is contended by the 
Pefendant^in error, that in order to a valid fale of 
a ihip at fea,, in compliance with this, feflion, ihe muft 
at all. events return to the port, to which ihe originally 
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lietonged. It ia ixnpoiBble thie legifls^reeould evar tftto* 

have contemplated a provifima fo abfnrd and firdeitru<> . 

txve to Ae commercial biterefb of the covintfy. A very »««•« 
^reat thide is now carried on in Pu/optnang, and other lonNSToar* 
parts of and in Prince Edwards IJtandf and other 
OUT colonies in Atnerica, in building (hips, which are 
lent hither with their iiril cargo^ and here fidd. Under 
the con(lru£Iion contended for^ it would be necedary to 
fend, tjhem back tluther* in order to indorfe the fale 
there upon the cer^ficate of regillry^ for the a^ ex¬ 
tends to all ports of the King’s dominions. £ At the clofe 
of the fecond argument, the Court expreifed their decided 
opinion that it was not.requifite, for the purpofe of com¬ 
pleting the transfer of a ihip fold at fea^ that the’ Oiip itfelf 
ihould return to the port of her original regiftration.^ 

Neither was it neceflary for the purchafer to tranfmit 
to the officer at NewcaJiU a copy of the bill of fale, be- 
caufe this was a transfer of the entire intereft in the (hip 
to another port, a cafe in which regiftration de nova is the 
appropriate mode of pfflrfe£iing and recording the trans¬ 
fer. The x6th fe&ion provides for the like transfers of 
a ihip at fea, for which the fifteenth provides in the cafe 
of a ihip in port. If the 7 & 8 TfT. 3. e. aa. / 21- and 
36G. 3kr.4So. /16. apply^to fales of partial intereils 
only, then the f6th fedion of the 34 G, 3. Ci 6 B. muffi 
apply to partial interefts alio. That the legiffiiture have 
recently underftood the la^r part of that fe£l;Hm of 
the iUtote of William to apply only to the fale of partial 
intereiU, clearly appears from the preamble of the axit 
feflUm 'of 34 G.3.^.d8., winch recites the ftatate of 
JT. 3. ae«na£ling that, in cafe diere be any akenition hi 
property t* the ffime port, by the fale of one drtoorc 
ihare or ffiares in any :flup, after regifteringthereof, Aicli 
jfale ihall be acknowledged by indorfement, and that it it 
oapedicnt to antfaoiiEfl iffitio^ of region df $i 6 pe, m 
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ttlO^ 9nj where part of the pr(^)drt 7 of any ihip Ihall be 

HTTuVitn transferred, if the owners of fuch (hip, whofe property 
herein has*not been fo transferred, ihaQ be defirous of 

^®****®®“** having the ihip regiftered de now inftead of the indorfo- 
ment on the old regifter, and proceeds to enaft accord- 
ingly. This preamble, therefore, almoil in terms recites, 
that the Rat. of W"* applies indorfement to the fale 
partial intereRs only, and goes far to ihew that all the 
claufes fubfequent to and built on ^e Rat. of W* y. apply 
to the £ile of partial intereRs only, and not to the fale of 
the entire ihip. [At the clofe of the fecond argument, 
the Court intimated their decided opinion, that the i6th 
fedion of the 34 G. 3. related 'as well to the transfer 
of the entire property as of a ihare or (hares in a (hip.] 
It is not, however, neceiTary to the fuccefs of the 
PlaintiiFin error to evince that, upon a fale of the ratire 
ihip in the fame port, regiRration de novo is neceRary, 
for tlus is the cafe of the transfer of a (hip at fea^to an¬ 
other port. There can, however, be no doubt, but that 
all the regulations of this fe£tion equally are confined to 
the cafe where a (hip, which is fold at fea, is intended to 
return to the port from which (he failed. The Court 
has already faid, that if a (hip is built at Ftd^nang or 
Newfoundland, it is not necefiary for her to return to that 
port in order to complete the formalities of a fale. And 
for what conceivable purpofe, when die (hip is not in¬ 
tended to return to the fame port, are all thefe indorfe- 
ments to be made ? It is (aid, for the puipofe of tracing 
the hiRory of the (hip. But the Ratute no where (ays, 
that the objef^ of the. legiilature k to trace the hiRory 
of a (hip: the ends it defignates ar^ the preventing fo¬ 
reign property, in (hips ei^oyu^ die privileges of our 
Rag, fitHpa being mafqued by the appearance of Brityb 
ownerfh^ As far as human foreiight can gt^ though 
it is pofi^le that falfis oaths mty die taken, this puipofe 
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18 efi^£ted b]^ exhibiting certificate of property ob* 
tained in every port upon oath. But it U not true, that 
tiny chafm would be created in the hiflory of the (hip by 
reafon of her not tranfmittmg a copy Of ^ bill of fate 
to her former port. The 35th fef^ion of the • ftat, 
G. 3. requires the officers of the out-ports monthly 
to tranfmit to the commiflioners of the cuftoms in 
dotty a true and exafl copy, together with the number, 
o{ every certificate granted. At the head office, there¬ 
fore, is to be found the entire hiftory Of every fliip, the 
hiftory of that period of hen duration, for which flie has 
belonged to each pcAt, being remitted from each port 
refpeflively; and the fqveral parts being conneflied, form 
the entire feries of her hiftory. Her identity may be 
fuificiently traced by her exa£l admeafurement and de- 
fcription. The 22d fefl. of the ftat. 34 G. 3. is a complete 
legiflatlve recognition that, in the cafes wltere a regiftra- 
tion de novo is required, (and this is one'of thofe cafes,} 
a ihip needs not to return to her former port, for it re¬ 
cites that Britijh (hips, the property of which is in'whole 
or in part transferred to perfons not being fubjefis of 
his majefty, are not entided to tlie privileges of BrUiJh 
Ihips, and that to prevent frauds in the employment of 
fuch fhips as Britijky contrary to the intention of the 
laws of navigation, they are now by law* required, in 
certain cafes, to be regiftered de novoy for which purpofe 
it is necefiary that fuch ihip ihould proceed with all due 
diligence to the port to which (lie belongs, or to any other 
port in nvhich Jbe may he legally regijleredy by virtue of die 
ftat. xdG. 3. in order to be regiftered denovoy and thesi 
proceeds in fubftance to ena£lt that, in the cafes of any 
ftich tfansfisr of property while the flnp is upon the fea 
on a vopge to a foreign port, or while (he is in a foreign 
port, or urhiie (he is on a fiihing voyage, fo foon as the 
mafter is made privy to the transfer, the (hip (hall im¬ 
mediately complete her outward voyage and delivery, or 
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her deHrery, or her fifliing voyage} and (haUihip atiiidh 
foreign port} or at any port in her direik homeward 
voyage to t!ie port in which ihe may he fo regiftered de 
nevof a cargo of fuch goods as may legally be imported 
into that port; and every fuch veffel ihalL be regiftered 
d!f novo as foon as ftie retags to the port of Hs majefty’s 
dominions to which ihe belongs, or to any other fuch 
port in which ihe may legally be regiftered by virtue of 
the faid aft. \Mansfald C. J. Th^t fe£l:ion enumerates 
and provides for the three cafes, where a ihip is going 
to a foreign port, is in a foreign port, or is on a iiihing 
voyage, but it omits a fourth cafe, that in wluch ihe 
may be fold while ihe is at fea on her homeward voy« 
age : it certainly deftroys the argument that in all cafes 
the ihip is bound to return to the port to which fhe be¬ 
longs. The perfon who penned that z 6 t undoubtedly 
had it his contemplation that, by the exifting laws, ..the 
fiiip might in fome cafes be fold at fea, and a regiftra- 
tion dt! novo take place; but he has left the world to 
guefs what thofe cafes are, for not a word in any one 
ftates in what cafes ihips are to be regiftered de novo^ 
except the proviiions in the ftatute of W. 3.]! The 
cafes in which regiftration de novo is proper, are thofe 
where the ihip does not inte^id, (and if flie does not in¬ 
tend, it is admitted ihe is not compelled,) to return to 
her original port, and in which ihe therefore Is not 
bound to obferve die requiii^ion of making an indorfe- 
ment within ten days after her return. The laft queftion 
is, fuppoiing that the. i6th fe£l:ion requires, in cafe of the 
fale of a ihip abfent from her port, that although ftie does 
not intend to return to the fame port, a copy of the bill 
of fale iliall neverthelefs be delivered to the officer at 
her former port, whether ,it alfo annuls the fale in 
confequence of the non-compliance with that requiiidon. 
The iixteenth fe£lion ^ire£fs, that if any ihip (hall be 
,at fea when fuch alteration in the property thereof ihs^ 
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be ' the fale iball notwithftandiag be made by fiidi 
bill of fale^ and a copy of fuch bill of fale fiiall be 
delivered; if it had bem intended that the failure to 
deliver a copy (hould avoid the fale^ the acQ: would have 
faid fo immediately in this place, becaufe as well 
common rules of juftice and iSbmmon fenfe, as the 
decifions of the Courts,' Ktochfird v. Meadows^ ^ Efp, 
N,P.Rep.^^,, and other oafes, evince that a fale is 
not avoided by the failure or neglef^ of the officers of the 
frown, and die delivery of the copy is the only afl direfled 
to be done by the purchafer whilf the (hip continues at 
fea; but the fe£l;ion proceeds in the iame breath to direfb 
that an entry thereof (hall be indorfed on the oath, and a 
memorandum thereof made in the book of regifters, and 
notice thereof given to the commiffioners of the cuftoms, 
a£ts which are all of them to be done by the officers. 
Then comes a paufe, fucceeded by an entirely new part 
of the fe£l;ion, diredliing what (hall be dcme within ten 
days after the (hip's return, otherwife fuch bill ci fale 
(liall be utterly null and void: thefe words are applicable 
to a failure to comply with thefe lad requifitions of tht 
(latute only, which are to be performed after tlie (hip 
returns to port, and are not applicable to an omiffion to 
fend the copy of the bill of (ale; in order to reach 
which, the vacating claufe mud overleap the enumeration 
of the other a£l8 which are to be done by the officers ; 
whereas if it applies to the omif^on to fend the copy, 
all rules of grammatical condrufJion demand that it 
(hould likewife apply to the omilfion of thofe a^s, to 
which it decidedly does not apply. 

Arguments for the Defendant in enor<<-*-The great 
fallacy lies in urging the Court to decide upon the dri^ 
letter of thefe numerous and intricate a£ls, without con- 
jlidering them., at what they truly are, remedial ads, 
the policy whereof the Courts will do all they -can tp 
od*efliiate» The 35th fefkion of 26 G. 3k afeds the 
Vo^. in. O drcmged 
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ftrong«ft argument to prove that it was the in^ntion of 
the legiflature to create - the means of tracing the hiftory 
of every {hip from her cradle to the grave. It may be 
admitted that the ultimate end is the excluHon of foreign 
owners, but this is the mode by whidb they have deter¬ 
mined to effectuate that exclufio.n. In 11 Fe/. jun, 621. 
Mejlaer v. Gillefpie, Lord Eldoriy Chancellor, allifted by 
Granty Mailer of the Rolls, has delivered an opinion 
upon the policy of thefe adg. There, the purchafer 
carried the bill of fale to the port to which the fhip 
belonged, within the .ten days ; but the feller fraudu¬ 
lently kept out of the way, Ivhereby, and by the inter¬ 
vention of Chrijitnas day %nd fcveral holidays at the 
cuftom-houfe, the purchafer was prevented from perfedl- 
ing the fale within the time preferibed. Yet even there 
the Mailer of the Rolls ** doubted whether there were any 
admilTible evidence of the agreement to purchafc,except 
•< that very bill of fale, which was to all intents and pur- 
pofes void and null. It was to be confidered,” he faid, 
“ that this a£l was framed, not for the purpofe of afeer- 
** taining the rights of parties againft each other, or pro- 
“ teCling them from fraud, but with the view to a great 
** purpofe of public policy; and the ad in all its pro- 
vifions compels thelh to obferve regulations, not in 
any degree requlfite for their own private intcrclls, 
in order to accomplilh the ends of the ads. It may 
be fail!, the legiflature having propofed their objed, 
propofed the only means by which that objed was 
** to be fecured; judging of the propriety of enforcing 
«* that objed, and by fuch means j embracing that ob- 
jed, and prefcrlbing thofe means, whatever incon- 
« vcnience might refult to private individuals. The 
** harflinefs therefore in particular inllaHces is not to be 
« taken into confideration : the objed being not to 
provide for the interells of parties, as againft «ch 
other, but at all events to obtain that great objed* of 
* 7 publ4p 
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" public policy; to which it might be thought right to 
** facrifitje individual convenience and jufticC} according 
" to ordinary rules/* Lord Bidon, Chancellor, fays, in 
the fame cafe, that « the object of thefe acts being, that 
there fhould be a public regi^ry, acceffible, 6f the 
** ownerlhip of all veflels navigating to and from the 
** Britijh dominions, the legiflature had declared that 
this objedl fhould be fecured by a bill of fale, that 
“ fhould he fuch in the form and contents, as to mani- 
fell all the circumftances neceflary to fecure the know- 
“ ledge, who were the owners from time to time, by which 
“ the hiftory of the fhip, from* the moment fhe vi’^s 
built, might be purfued.* At Nenvcqfile the complete 
hiftory of this fhip may be traced down to her transfer to 
Heath (a), but no further. In Reevd& Law of Shippingt 
(2 edit, 473., I edit. 501.) MacneaVs cafe, the opinion 
of Lord Prefident Camden is very important, in anfwer 
to the argument of the Plaintiff in error, which has in- 
genioufly been dire£led to tie down the attention of the 
Court to the queftion of fraud between individuah. 
Lord Camden there confidering that the ftatute of Wil* 
liam had dire£lcd, that in the cafes of change, whether 
of the name or of the property of a fhip in another 
port, it fhould be reglftercd de mvoy points out how 
obnoxious to frauds, and how perfe<fly inefficacious for 
the purpofes intended, this regulation was, he exprefles 
his opinion that the 26th Geo. 3. was to be coiiftrued as 
a remedial a£l, and he lay? dove'll the rule that where 
property of a fliip is transferred in another port, flie 
muft with all diligence proceed ta the proper port 
‘‘ where fhe may be regiftered; this port muft be that 
“ of which fhe is, as it were, Rn inhabitant. This cir- 
^ cumftance is a part of the certificate, is a part of the 
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{a) The transfer to Heath did ; it may be feen in Heath 
not appear on this fpecial ver- v. Huhhard^ 4 Eafit ixo. 
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eatlis, and is e£S?ntially necefiiury the .regtilTy.’' 
In fa£fc the officers of the cuftom-houfe have fhamefully 
violated the law of the land* by habitually granting re- 
gtftration de now in the cafes of entire fales in the fame 
port There is onij^ one cafe in which regiftration 
de nwo^s allowable on a fale in the fame port, and that 
is> where new part-owners are thruft in upon a former 
one, and then if he chufes it, he may obtain a regiftra- 
tion de novo, (5* exprejfto unius^ 5^ enelt^o alternis* Lord 
Camden fays that “ the ftatute of W. 3. did not point 
** out the particular port where a lliip ihould be regif- 
“ tcred, the confequence af that want of provifion in 
« the aft, had been the multitude of frauds that were 
<< then continually pra^ifed in the regiilry of Ihips; 
“ for in any port whatever, if a perfon prcfeuted him- 
« felf, and took the oath required by that he was 
** entitled to have the fliip regiftered. For it was re- 
** markable that the a£i required no other fecurity than 
« the tranfient oath, as he called it, of any man what- 
« foever, who chofe to offer himfelf, and who .the next 
<* minute, might flip away and never be heard of after- 
“ wards.” And he had before faid that “ if it fliould be 
« once laid down that fuch a (hip might regifter in 
any other port than chat where flie was firft regiftered, 
<( he was latlsiied that the ac^ of the 26th of the king, 
<* which he faid was founded upon the bell principles, 
and was wifely apd fagacioufly contrived by the 
« noble perfon who was the author of it, to prevent the 
« many frauds committed under the a^ of king IFiU 
“ Ham, would be wholly difappointed of its effe^” 
Why ? becaufe this veffel might be in five hundred 
different hands between the time of her leaving New~ 
cajlle and the time of her regiftratimi in the port of 
London, and nothing of that would appear upon either 
regifter; there would be a complete break and chafm in 
her hillory. Lord Camden therefore confidered that the 

G. 3. 
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26 G» 3..had in every cafe, bot the finglo one of an 
old part owner defiring it, abrogated ^e right permitted 
by the ftatute of William, to take out a regiftra^on de 
novo upon a chahge of property. If the government,, in 
order to afcertain the whole jnar^me force of the king¬ 
dom, were to require from &e ports a return of all the 
Ihipping thereto belonging, this (hip would be twice 
returned, once from Nenoa^le, evidenced by the origi¬ 
nal regiilry and iudorfements, and again from London, 
evidenced by the regiftration de novo. To prevent this, 
the Plaintiff in error (hould have gone to Newet^le with 
the copy of his bill of fale) and (hould have required 
an entry thereof to be made upon ’the copy of the 
afEdavit on which the original regiilry was obtained, 
and alfo to be made in the original regifter books there. 
Then the Commiflioner at Nevocajlle would have been 
able to return that tlie ihip had at that period ceafed 
to belong to their port, and that her fubfequent hiftory 
was to be fought in London, It has been afked (by Mam^ 
field C. J.) whether, confiftently with the doflrine of the 
Defendant in error, any infurance could effectually be 
made by the purchafer, after his purchale, upon a (hip 
bought while at fea, and uninfured. It might; two 
things are to be done to perfeCk'the purchafe, the one 
injlanter, no time is given ; in Mofs v. Chamoch, 2 Eqfi, 
405. it was held that the purchafer ernnot take a reafon- 
able time, and make the fale good by relation. 1 his is 
to be perfcfked though the (hip be at fea, and until it is 
done, no property palTes. The other is to be don^ 
within ten days after the (hip^s return j and if (he be 
prevented from returning by the ad of god, or the 
king*s enemies, the purchafer has a legal cxcufe for not 
doing that which was to be done after her return j 
and the omidion in that cafe would not fo defeat his 
title as that he could not recover on the policy. But in 
cgfe the Plaintiff in error never did that which he 
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might well have done while the (hip was at fea, he 
could hot therefore have callcci on the Court to. declare 
he had an intereft in tlic policy, when he had not done 
that which was neceflary to give him an intereft. In 
Hayton v. Jack/ont 8 511. a cafe which in circum- 

ftances was exactly like this, f^awrence J. went into the 
hiftory of the regifter a£ls: he threw regiftration out 
of the queftion. [Here the counfel for the Defendant 
in error read the whole judgment of Lawrence J. in that 
cafe, p. 522.] It is not competent for the fhip to fend 
her certificate to her formt r jport to have the indorfe- 
ment made thereon, without going herfelf. By thefe 
a£ls, any one may feize hei^, if (he is found without a 
certificate, and it is true, that if a fliip built at Calcutta^ 
be fold v.’hen fhe is within twenty leagues of Great 
Britain, fire muft, after delivering her cargo, return to 
Calcutta for the purpofe of completing the transfer. 
^Mansfield C. J. Nothing in the ad! fays it fhall be 
ncceffary fo to do, and to be fare it is abfurd to fuppofe 
that a perfon in Europe, buying a ftiip built in AJia, muft 
fend her back thither to be regiftered, before he can 
have any property in her. The a2d fetlion of 34 G. 3. 
dearly fuppofes cafes ip which flie needs not to return 
to her former port, although it feems as if the penner 
of the ad had, in drawing the i6th fedion, fuppofed 
that a fhip muft in all cafes return to her former port.] 
The courts have leaned towards this conftrudion, if 
they have not abfolutely fo faid. The 2 2d fedion does 
jiot recognize that a lliip may return to a new port to 
obtain regiftration de novo in this particular cafe, and it 
was never heard, that where it is neceflary to make an 
exprefs legiflative p'»*nvifion in three cafes, and no pro- 
vifipn is made fora iourth, that the fourth (hall therefore 
by coipmoh law follow tfi * rule of the three. It is for 
thq Plaintiff in error to fliew that this fliip was in fuch 
a cafe^ that fbe might, under the 26 G. 3., io which 
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this fefti^n refers, go to another port to be regiftered 
de novo, {Mansfield C. J. It does not appear that in any 
one of the three cafes provided for by the 2 2d ffidtion, 
the fhip is authorized by the 26 G. 3. to be regiftered 
de novo.'l The alteration of propeirty mentioned in thefe 
a£Is is not confined'to a fale of part of the property, 
but as Le Blanc 3 . in Hayton v. Jackfony fays, the pro^ 
vifions of the two feftions, the i ^th and ibth of the 
34 G. 3. c. 68., were intended to embrace every cafe of 
the transfer of property in a (hip. It was faid in that 
cafe, that the fhip was not fo abfient from her port, as 
that regiftration could nota be made, and was. therefore 
not within the i6th fedtion j but Le Blanc J. held tliat 
“ if fhe were not fo abfent^ as to bring her within the 
i6th fodion, then the requifites of the 15th fedfion 
ought to have been complied with.” The effeft is, that 
a perfon may fell a fhip at fea, if he will, but he muft 
immediately record upon the affidavit the hiftory of the 
tranfa£tion. If it be a duty impofed on the officers of 
the cuftoms to return the certificates to the commif- 
fioners, it certainly muft be intended that copies of 
the certificates fliould be lodged with them. {Mans-^ 
field C. J. That begs the queftion; the ftatute only 
makes it a duty on them to retuisn copies of fuch papers 
as they have, but the 35 th fe^ion does not ffiew what 
papers they are to be; it is certainly true, as Lord Camden 
faysf that if thefe papers are not to be regiftered in the 
original port, there will be a chafm in the fhip’s hiftory 
there, it will not appear what is become of her. A copy 
of the bill of fale fent to the original port would anfwer 
that purpofe, though tlie fhip itfelf never returned to 
that port, for it would fhew to all perfons enquiring, 
what was become of that fhip.] It is not necelTary to 
produce the old certificate in order to produce a regiftrs^ 
tkm de novo, {Wood B. Yes, it was rendereckneceflaiy 
by Oie fi, jr.3., in cafe of obtauning a regiftration de 
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V. from Ward^ a refident at Newet^U s it feta forth* the bill 
JoHNiToifB. fale.] Ward mzj have changed his own domicilef 
and then the chain is lofl:. But not the judges of the 
court* below only, Lord Eldon^ Chancellor, and Grants 
Mafter of the Rolls, in Mejiaer v. Gillefpiey xi Vef. 621. 
are of the fame opinion. The copy of the bill of fale 
therefore mufl; at lead go to the original port, even if the 
(hip need not. {Graham B. Is it fufficient to fend a copy 
of the bill of fale ? The fe£lion provides that an indorfe* 
ment ihall be made and figned by the owner and owners, 
or feme perfon legally autho|jzed by them upon the cer* 
tiilcate of regiftry, therefore he or they muft come to the 
original port to indorfe it. Mansfield C. J. That part of 
the fe£);ion drongly implies that the penner of the a£b 
intended a cafe where the (hip would return to her ori¬ 
ginal port.] The argument raifed againll avoiding the 
fale for want of fending the copy, which is founded 
on the intermixture of a£ts to be done by the party, 
apd a£fs to be done by the officers, falls to the ground, 
when it is confidered that in the 15 th fe£l;ion the claufe 
for vacating the fale follows after precifely the fame 
omiffion of the owne/, as that which in the i6th is 
mixed with the omiffions of the officer, viz. if the indorfe- 
jnent be not made and ligned by the perfon transferring, 
and a copy thereof delivered to the officer, and it can¬ 
not be intended that the fame omiffion which (hall 
avoid the fale in one inftance, (hall not avoid it in 
another. 

Arguments in reply.—The extreme reludance with 
which the Defendant in error gives up the neceffity of 
the ffiip’s returning to its original port, fufficiently (hews 
that the reft of his argument is untenable unlefs he can 
fuftain that. Tlie pofition that the fale is incomplete be- 
"cBuft a complete hiftory of the (hip cannot now be de- 
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4u^d,i8 not founded in ia/Oif In compliance with the Hat. 
34 G, 3. e. &%, / ao. before regiftration dc novo can be 
gsanted> the officers mull require the produflion of 
every bill or other inftrument of fale, by which the pro¬ 
perty in the Ihip is transferred. That bill of fale recites 
the certificate of regiftry at length. The purchafer alfo 
produces the certificate itfelf, bearing indorfed thereon 
all the intermediate faleS) and thefe inflruments have been 
previoully certified by the officers of the inferior port to 
the head office in Vondon^ fo that when the regiftration 
de novo is granted, the head office has the means to trace 
the entire hiftory of the Ihip'to the prefent day, 
field C. J. That does not help you to make out a com¬ 
plete hiftory of the flfip in her original port; the argu¬ 
ment is, that you ought to be able, by enquiring at her 
original port, to trace her complete hiftoiy.3 It ii 
true that die regiftration de novo in London is not necef, 
farily certified back to the inferior port, but the ftatute 
does not require it, though in fafb the head office does 
communicate intelligence to the officers of the inferior 
ports. Bnt it fuffices if the fhip’s whole hiftory is to be 
found here at this head office, and as to the argument that 
if the fhip*s name be changed, all traces of her are loft, 
the ftatute 26 G. 3. / ip.j^now prohibits any owner to 
give any'name to a Ihip other than that by which fhe was 
firft regiftered. The main argument for the Defendant, 
is, that a copy of the bill of fale ought to be fent to New^ 
cafihf which is anfwered *by the rule, nofeitur a foclisf 
for that requifition is found in company with one, which 
by the judgment of the Court needs not to be complied 
with, the lhip*s return thhher. Suppofing that the 
penner of the a£l founds himfelf on a miftake in think, 
ing that in the cafes mendoned by the zid fe£lion, the 
ftat. 26 G. 3. enables ihips to obtain a regiftration de 
novo, yet it is a clear legiftativjp ex^fition ^y himfelf^ 
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that he did not iinderftand that he had himfelf in any 
previous part of the a£t required that a ihip (hould return 
to the fame port, and unlefs it be eflentially requifite 
that the fhip (hould return to the fame port, there is no 
need of any indorfement fubfequent to her return. ' 
The cafes determined in the court of King's Bench were 
didimilar to this. In Hayton v. Jackfoity the fhip be¬ 
longing to Shields, was not at the time of the fale, at fea, 
but in the port of London* It was i)Ot in that cafe con¬ 
tended that the i6th feflion did not apply t© the cafe of 
a (hip fold at fea, but that it did . not apply to the cafe 
of a (hip fold while (he was lying in another ^ Engli^ 
port, confequently not in fuch a ^(ituation that indorfe¬ 
ment might not be immediately made. The court of 
King\ Bench indeed thought the i6th fe£tion applied 
to the cafe of all (hips abfent from their own port, but all 
thofc cafes are of weight only for their reafoning, not as 
an authority to be cited in a court of appellate jurifdidion. 
Mejlaer and GiUefpie was the cafe of a fale of a (hip at 
fea, by a feller in London to a buyer in London. {Mans^ 
field C. J. That was not cited as a (imilar cafe, but only 
to (hew the opinion of two noble perfons on the po¬ 
licy.] MacneaPs cafe is not applicable, it bears no hmi- 
litude to this. Lord Camden calls Macneal a fea vaga^ 
bond, having no known reddenca, no property, no rela¬ 
tions, no friends, having only a colourable intereft in the 
property. [^Mansfield C. J. „How is a transfer made to 
another port.?] By the owner changing his refidence* 
The words in the (latute of 3. “ transfer of property 
to another port,” are deferving of particular attention, for 
they are retained through all the fucceeding ftatutes, and 
by words of reference, in the lUth feflion of 44 G. 3. 

Cur. adv. vuit. 


The judges not being ununtmous, on this day, deli- 
velted their opinion feriatim, 
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Wood B. Having recapitulated the fa^is of the cafe, 
proceeded thus : , 

The queftion is, whether Hubbard is, in conftrudion 
of law, guilty of the trover and converfion. If is con¬ 
tended by the affignee of the bankrupt, that the property 
in the fhip did not pafs from the bankrupt to Hubbard 
by the bill of fale, becaufe a copy of the bill of fale to 
Hubbard was not delivered to the proper officer of re- 
giftry at the port of Newcnjilef which, it is infifted, is 
required by the ftatute 34 G. 3. c. 68. Jf, 15, 16., and 
confequently the affignee entitled to recover. On the 
other hand, it has \>cen contended that this cafe is 
not within thofe fe£liohs, this being a transfer of the 
whole of the property in the fhip to another port. I 
will confider this cafe in two points of view ; 1 ft. 

What is the effect of the non-delivery of the bill of fale, 
fuppofing the cafe to be within either of thofe feilions: 
2dly, Whether thofe fe£lions apply to this cafe at all. 
To afeertain tlie true conftru£tie»n of thefe feiftions, it 
will be neceftary to refer to the provkfions of former 
ftatutes on this fubjeff. The ftitute 7 & 8 3. 22. 

is an aft for preventing frauds and regulating abufes in 
the plantation trade. This aft profefles to be made for 
the more effeftual prevention of frauds which might be 
ufed to elude the intention of the aft, by colouring 
foreign fhips under Engiijh names. It had been the ob- 
jeft of prior afts, to confine the trade of this kingdom 
and its colonies, to fliips of the built of this kingdont and 
its colonies, and navigated by Briti/k mariners; and to 
exclude foreigners from that trade. The aft then pro¬ 
vides, that no ftiip ftiall be deemed or pafs as a ihip of 
the built of England^ Ireland^ JValeSj &c. or of flis 
Majefty's Plantations in America^ fo as to be qualified to 
trade to, from, or in any of the fud plantations, until 
the perfons claiming property in fuch ihip or veftel ihould 
regiifter her at the port fo which ihe belonged, in the 
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manner therein preferibed. By Te£Iion 21. die fliip’e 
name is not to be changed without regiftering the {hip 
de novo. The fame is to be done upon any transfer of pro¬ 
perty to another port. If there be any alteration of pro¬ 
perty in the fame port, by the fale of one or more {hares 
in any ihip after rcgifliering thereof, fuch faie {hall be ac¬ 
knowledged by indorfement on the certificate of the 
regifter, before two witnefles, in order to prove that the 
entire property in fuch fhip remains to fome of the fub- 
je£Is in England^ if any difpute afifes concerning the 
fame. This ftatute feems not to have provided for the 
cafe of an alteration of the entire property in the {hip in 
the fame port. The flat. 26 (?. 3. c. 60. f. 3. recites that 
it was highly expedient that the pVovifions made for re- 
giflry of {hips by the aft of W.'^. {hould be altered, and 
amended, and extended to other fhips than thofe whi(;h 
^re therein particularly deferibed ; and therefore it is 
extended to all {hips, and dire£fs how they are to be re- 
gillered^ and the form of the certificate. SeAion 4. di- 
refts that no regiftry {hall be made or certificate granted 
in any other port or place than fhe port or place to which 
fuch {hip or veflel {hall properly belong, and that the 
regiftry and certificate, if granted in any other port, 
fhall be void. By fedion 5., the port to which fhe.{half 
be deemed to belong, within the meaning of that a£t, is 
declared to be the port from and to which fuch fhip 
{hall ufually trade, (or being a new Ihip,) fhall intend to 
trade, and at or near which the hufband or adling and 
managing owner or owners of fuch fhip or vefTel ufually 
refides or rcfide. Seftion 16. recites that the provifions 
made in the faid recited a£I, (referring to the ftatute of 
W. 3.,) touching the indorfement on th? certificate of 
regiftry in cafe of any alteration of property in any fhip 
or veffd in the fame port to which fhe belongs, have 
been fotind infufHcient} and provides that in every cafe, 
l^ftdei indorfement requireii by that a£l, there fhal) 

aMp 
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allb* be indorfed on the certificate of regiftry before two 
witnefTes, die town, place, or parifc, where all and 
every perfon or perfons to whom the property in any 
(hip or veflel, or any part thereof, (hall be fo trans¬ 
ferred, (hall refide. And the perfon or perfons to whom 
the property is fo transferred, or his or their agents, 
(hall deliver a copy of fuch indorfement to the perfon 
authorized to make regiftry and grant certificates. The 
ofiicer*s duty is th^n Rated i he is to caufe an entry 
thereof to be indorfed on the oath or affidavit on which 
the original certificate was obtained, he is alfo to make 
a memorandum thcrrtif in the book of regifters, and he 
is alfo to give notice thereof to the commiffioners of the 
cufloms in England or Scotland. It has been argued that ’ 
this provifion only applies to the cafe where one or 
ntbre fliarcs in a (hip, lefs than the entirety of the Ihip, 
are fold, and not to the fale of the whole of the fliip. 
But, I muft own, it appears to me to apply to the 
fale of the whole (hip as well as to (hares. But then I 
apprehend it is only applicable to thofe cafes where the 
property is transferred in the fame port to which the (hip 
belongs. Here let us confider what would be the con- 
fcquence if this provifion were not complied with. 1 
take it to be clear, fo faj: «s the ftatutes have hitherto 
gone, that if there were no regiftry, no certificate, no 
indorfement, and no delivery of a copy, the fale would 
be good as between the v^der and vendee, though for 
want of thefe requifites the (hip, if (lie traded, would 
be treated as a foreign (liip, and liable to confifeation *, 
there being no words, as yet, declaring the fale null and 
void for want of thefe requifites. Hitherto there is 
nothing that even requires that the fale of a (hip, or a 
(hare in a Ihip (hall be in writing; it might have been 
by parol, fave in cafes where the ilatute of frauds might 
{require a writing. The ilatute a6 G. 3. c.6o.f, 17. re¬ 
quires, that when and fo often as the property in any 
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(hip or veflel belonging to His Majefty*s fubje£Is {hall 
be transferred to any other fubje^Ii in whole, or in ^art, 
the certificate of the regiftry fhall be truly and accu¬ 
rately recited in words at length, in the bill or other 
inflrument of fale thereof, and that otherwife fuch bill 
6f fale (hall be utterly null and void to all intents and 
purpofes* This claufe does not pofitively fay that there 
fhall be a bill of fale in writing, but that if there be, 
the certificate lhall be recited therein. By the ftatute 
34 G, 3. c. 68./. 14. it is enabled that no transfer, con¬ 
trail, or agreement for transfer, of property in any (hip 
or veffel fhall be valid or cffbilual for any purpofe what- 
foever, either in law or equity, unlefs made by bill of 
fale, or inflrument in writing, containing fuch recital as 
prefcribcd by the faid ail of the 26th G. 3. When a 
bill of fale is made in writing, truly reciting the certificate 
of regiftry according to this feilion, it is, as I conceive, 
a good and valid bill of fale, and transfer of property, as 
between vendor and vendee, from the moment of its 
execution, and needs nothing more to pcrfeil it i yet 
ftill it may be defeated or rendered void, by the non¬ 
performance of certain fubfequent ails required to be 
done on the part of the vendee, where it is exprefsly fo 
declared. What are thofe omiffions ? They are deferibed 
in the 15th and i6th feilionsf, or one of them. Sec¬ 
tion i^. recites, that by the laws then in force, upon any 
alteration of property in any fhip or veffel in the fame 
port to which fhe belongs, an indorfement upon the cer¬ 
tificate of regiftry is required to be made ; and it enails 
that fuch indorfement fhall be made in a prefcribcd form, 
and figned as tlierein mentioned, and a copy of fuch in- 
dorferaent fhall be delivered to the perfon authorized to 
make regiftry and grant certificates, otherwife fuch fale, 
or contraa or agreement for fale thereof, fhall be utterly 
null and void to ail intents and purpofes whatfoe^er; 
and the officer is to make certain entries and memoranda, 

and 
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and to give notice ,to the commiflipners of the cuftoms» 
(imilar to the proviHon in the 2d G* 3. c» do. f, id. No 
time is here limited within which the copy 6f the in- 
dorfement (hall be delivered^ and therefore I take it, the 
inference of law is, that it (hall be done within a reafon- 
able time, and until that time is elapfed, 1 hold the bill 
of fale remains good, and the property legally transferred 
to the ven(^ec. In the prefent cafe the ihip was not in 
port, but was at fea, and had her certificate along with 
her, and therefore fhe was not within the provifion of 
the 15th fe£lion. Is ihe then within the idth fe£l:ion, 
which applies to a Chip at fea, or abfent from the port to 
which fhe belongs, at the time when the alteration in 
the property is made, (b that no indorfement can be made 
on the certificate of regiftry ? What is to be done in 
that cafe ? The fale fhall notwithflanding be made by 
a bill of fale or other inflrument in wrriting, as before 

dire^Ied, (that is, containing a recital of the certificate,) 

* 

and a copy of fuch bill of fale or other inftrument in wTit- 
ing fhall be delivered, and an entry thereof fhall be made 
on the oath or affidavit of regiflry, and a memorandum in 
the book of regiflers, and notice is to be given to the 
Commiffioners in the manner thereinbefore dire£led. 
And within ten days afte^ fuch fliip or vcfTcl fhall re- 
turn to the port to which fhe belongs, an indorfement 
fhall be made on the certificate, and a copy thereof 
delivered in manner hereinbefore mentioned, other- 
wife fuch bill of fale, or contradt, or agreement /or 
** fale thereof, fhall be utterly null and void to all intents 
** and purpofes wliatfoevcr,” and then it direfts an entry 
tliereof to be indorfed, and a memorandum made, as 
before dired:ed. Here there are annulling words, and 
to how much of this feflion do thefc words apply ? I 
think they are confined to the lad mentioned cafe, 
. namely, the not making an indorfement on the certifi¬ 
cate, and delivering a copy to the proper officer, if the 
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ikip returns to the fame port. It has* been fuppofed that 
thefe annulling words extend to the antecedent provifion 
for the delivery of the copy of the bill of fale} but I 
think that is not the true conftru£lion, becaufe this feo* 
tion, after requiring the copy of the bill of fale to be 
• delivered, requires certain a£ks to be done by the officers 
of the cufloms, viz. indorfement on the affidavit of 
regiflry, a memorandum in the book of regtftcrs, and 
notice to the commiffioners; and if the annulling words, 
which come after all the words, were to be fo extended, 
it would make the bill of (ale void for the omiffions of 
the officers of the cuftoms, which would be fo monllrous, 
that the legtflature could never intend any fuch thing; 
and how I am to {ingle out the firft member of the 
ieiitence, and fay it ffiall extend to tlut, and not to the 
intermediate ones, I am at a lofs to find out. The only 
rational condru^^ion i can put, is, that the annulling 
words do not extend to the former direftions of the 
claufe, and if not, the non-delhrery of the copy of the 
bill of fale does not defeat the bill of fale ; and I am not 
difpofed to make a conftruftion by inference, to defeat a 
bill of fale, or create a forfeiture. This difficulty has 
been attempted to be obviated, by contending that no 
property pafTcs from the vendor to the vendee till all 
thefe tilings have been done; and the cafe of Mofs r. 
Charnockf 2 E<^ 392*» has been cited to prove that pofi- 
tion ; and it is faid, that if an a£i; of bankruptcy inter- 
venes before the delivery, although the delivery be witliin 
a reafonable time afterwards, the vendee lofes the fliip. 
With great deference to tliat authority, I cannot agree 
to it. I think the property paiTes inftantly by the bill of 
fale, and that the fubfequent a£ls to be done are not 
neceflary to transfer the property, but that the grant is 
defeafible by fubfequent omiffions, in cafes where it It 
fo exprefsly provided, but not otherwife. If it were Uoir 
fo, then there could be no transfer of tlie property 
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when a fhip was zt fca, until Ihe had Returned to her 
port^ and an indorfement on the certificate had been made, 
and a copy delivered to the officer; and even though the 
flatute gives lo days after her return to do it in, yet if 
an aft of bankruptcy happened within the lo days, and 
before it was done, the fale would have no effeft. This 
in my humble opinion would be extremely injurious to 
the public, and is contrary to the fpirit, and even tl^e 
letter of ffie provifion, which fuppofes and recites, that 
there may be an alteration in the property of a (hip or 
veflel whilft Ihe is at fea, or abfent from the port to 
which fhe belongs* On^this ground therefore I am of 
opinion that die judgment of the Court of King’s Bench 
is erroneous. There is dfo another ground not hither¬ 
to touched on, and that is, that this fpecial vcr- 
dift does not find as a faft, that a copy of the bill of 
fale was not delivered to the proper officer: it ftates a 
circumflancc of evidence from which the jury might in¬ 
fer it, but fafts, not evidence, ought to be ftated in a 
fpecial verdift; however this would only go to the 
granting a venire de mvo j I lay no ftrcfs on this point, 
and I do not found my opinion upon it. The next point 
of view in which I lliaU confider this queflion, is, whe¬ 
ther thefe two fcftions, the 15th and 16th of the 34 G. 3. 
c. 68. or either of them, apply to this cafe: and I think 
they do not. The 15 th feftion does not apply to it» 
becaufe that is confined to the alteration of property 
whilft the (hip is in the port to’which (he belongs, that 
is, where fhe is regiftered, which is not this cafe. The 
16th feftion, I think, does not apply to it, becaufe t 
think it applies only to the cafe where the fhip is at fea, 
or abfent from the port to which (he belongs, and means 
to return to that port; that is, where fhe has not changed 
her domicile by transfer to another port, which I con¬ 
ceive this fhip had done. The nature of the provifion 
erf the 16th feftiop, {hews, that the legiflature only 
VoL. III. P contem- 
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i8f0. contemplated the cafe of a (hip being at or abfent 

lloaBaim P®*** meaning to return to it, becavfe all the 

V. reqnifitions are put in the conjunftiTe, and the kft of 

JoHasTOHt. them is an a£fc to be done within ten days after her retarn* 
It is evident therefore that they only contemplated a cafe 
where a// the requifitions could be complied witli. But 
it has even been argued that a fale of a fliip at fea cannot 
be made good, unkfs the ihip adnally phts herfelf into a 
(ituation to comply widi every one of thefe requifites by 
returning to her regiftered port. Such an interpretation 
of the ilatute would be attended with monltrous'incon- 
vcntences to the public without any one benefit. In 
that cafe, if a Blip is regiftered abroad, fay in the Eajl 
or Indiesf and is fold in Great Britain, fhe muft be 
obliged to go back again to the Ea^ or Indies, to 
make an indorfemenc on her certificate, deliver a copy 
of the indorfement, and then bring her certificate to 
Great Britain to be regiftered de mvo/ and for what 
purpofe ? Id order that her certificate may be cancelled 
and deftroyod, and a new one granted here, when flie is 
regiftered de novo. Is it poflible any fuch thing could 
ever be intended ? On the ccnitrary, look at the 2 2d 
fedlion, and it is manifeft the legiflaturc meant other- 
wife ; for it is expref$]y«provided, that a fliip fold at fea 
may either return dire£lly to the port to which flie be¬ 
longs, or to any other port where fhe may be legally re¬ 
giftered by virtue of the 26 Geo. 3.; and that as foon as 
fhe returns fhe may be regiftered de novo .. llits fe£lion 

It 

does not appear to have been adverted to in the Court of 
King’s Bench, and it might efcape their noticei becaufe 
there is a miftake In the marginal note of the contents of 
the fe£tIon, whlch^would lead one to fuppofe tt related 
only to ihips transferred to perfons aot fubje^s of hit 
Majefty, whereas it provides regulations to prevent the 
transfer of Blips to perfons not fubjefls of his Bd!a|efty9 
and to prevent their ftaudulmtly obtaining the bendk of 
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Britijb Hiips, by dire£ting that (hips fold at fea ihall 
proceed without delay to complete their voyages, and re¬ 
turn to this country, either to the pons to which they 
belong, or to fome other, to be regiftered di mvd. It is 
nianifeft to my underftanding that neither of thefe fec- 
tions, the 15 th and i6th, apply to the cafe in queftion. 
This cafe, is the cafe of a ihip transferred to another 
port, in order to be there regiftered de tievo, and where 
her former cenificate muft be delivered up to be can¬ 
celled, according to the beforementioned ftatute of 
7 & 8 3. c» 22. There is nothing to prohibit the 

owner of a fliip from changing her domicile, from one 
port to another, and regiftering her for trade there: a 
transfer of property to another port, (as I take it,) means 
a fale to a perfon living at another port, who removes her 
to that other port, and regifters her there de novot as the 
port from and to which flie is in future to trade. This 
is conformable to fedlions 4 & 5 of the %6 Geo. 3. c. bo, 
I'his is a ftiip, whilft out at fea, fold to a perfon rcfiding 
in Lofidonf who takes her to that port, and there regifters 
her de novo. There (he gains a new fettlement, or domi¬ 
cile, and the port of JNewcafi/et (her former regiftered 
port,) has nothing further to do with her. The in ft ant 
a bill of fale is executed, transferring her to anothet 
port, the officers of her former port have no further ac¬ 
count to keep of her. Neither do I fee any public utility 
to be derived from delivering a copy of the bill of fale to 
the officers of the port fhe has quitted. Her identity 
and ownerffiip (which are the obje£ls of thefe regula¬ 
tions,} ate fully afeertained to the officer of her new port 
by the produ£lion of her bill of fale, (which muft always 
recite her certificate of regiftry,) and by the delivering 
up of her old certificate, witli all the transfers of pro¬ 
perty iodoifed upon it, to the officer who grants a new 
certificate. Suppofing, inftead of being fold at fea, fhe 
kad gone dlrcftly from Neweafile to the port of London, 
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»nd hod been tliere regiftcred novo, would there have- 
been any neceflity to have fent any notice to Newcajllef 
to be efttered there, of her transfer itp the port of Lmh- 
dm ? There is nothing I can find, that requires it, nor 
any public policy tliat makes it^pedient. The objed: 
of tlie regiitry of (hipping, and of-graiiting certificates, 
and making indorfements, was not to rcgifter titles for 
the fecurity of purchafers, but to guard, (as the firft (la- 
tute expreiles it,) againft coloring foreign Ihips under 
EngliPi names, and to furnilh evidence to the ofiicers of 
government, tliat they were really EngliJJj fliips. Is not 
this fulliciently guarded by thq provifion contained in the 
22d fedl. of the 34 Geo. 3.? which requires when a (hip 
is at fea when fold, that (he firall perform her voyage and 
return witliout delay cither to the port to -which (he be¬ 
longed, or to fomc other, to be regiftcred, orherwife (lie 
w'OuJd be treated as a foreign (liip, and fubje£l to confif- 
catiom Are not her identity and ownerfliip fufBciently 
afeertained to the officer who reglfters her de n<yoo in con- 
fequence of a (ale, by producing to him the bill of fale, 
and delivering up her former certificate with all its in¬ 
dorfements of transfers of property upon it ? Is (lie not 
by thefe means traced from port to port from her birth^ 
with fufficient certainty^ to prevent foreigners having the 
benefit of her navigation i And 1 cannot fee how fend¬ 
ing a copy of the bill of falc to the port (he has quirted 
can be of any public utility. Upon the whole, according 
to the beft judgment 1 can form upon thefe complicated 
provifions, many of which are obfcurcly worded, I can¬ 
not help thinking tliat upon this ground alfo the judg- 
nient is erroneous. 

Guaham B. This queftion depends on die conftruc- 
tion of the i6th fedfcion of the ft at. 34 Geo. c. 68. Th<f 
15th fc£i:ion recites diat by law, upon any alteration of 
piioperty in any ihip in the fame .port to which it belongs 
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in indorlement on the certificate is required to be made, 
and ena€bs that fuch indorfement fhall be made ifi form 
therein mentioned, by the perfon transferring, or fome 
perfon lawfully authorized by him, and a copy of 
fuch indorfement fhall be delivered to the perfons autho¬ 
rized to make regiftry and grant certificates, otherwife 
fuch foie, &c. fliali be void : and the perfons authorized 
to make regiftry, &c. are required to make an entry 
thereof, (i. e. of the copy of the indorfement,) to be in- 
dorfed on the affidavit on which the original certificate 
was obtained, and alfo mal^ a memorandum thereof in 
the book of regiftry, and forthwith give notice to the 
commiffioners of cuftoms : then it gives the form of the 
indorfement on the certificate, expreffing the names of 
the vendor and vendee, with their places of refidence, its 
date, the fignaturc of the vendor, and atteftation by two 
witneffes. This applies to alterations of property while 
the fhip is attached to its own port, in this cafe the 
vendee muft fhew, firft, an indorfement in form on the 
certificate; fecondly, he muft deliver a copy of the in¬ 
dorfement, if not, his contraft is void ; the reft is to be 
done by the officer. The i6th fe(ftion comes to the cafe 
of a fhip at fea, Or abfent farom her j>OTt. This may be in 
fcvcral cafes.; firft, the fhip may be deftined to return to 
its port: sdly, it maybe fold hnafide while at fea, to an 
owner at London, or other Btntifii port or fettlement, never 
to return to her original port! 3dly, it may be fold at a 
or fettlement abroad : ^thly, ;t maybe fold 
in either of the two latter cafes to a foreigner. By feo- 
tioH 16. it is provided, if any fhip fhall be at or 
abfent from the port to which (he belongs, at the time 
when fttch alteration in the property fhall be made as 
sforefaid, (grammatically, fuch as the preceding fe£lioA 
fpeaks ofj) fo that an indorfement on the certificate 
oannot be immediately made, the fale or contract fhall 
be by bill of fale, and a copy of it fhall be delivered to 
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tht proper officer, and an entry diereof fliall fie made on 
the affidavit, and a memorandum made in the book of 
regifters, and notice given to the commiflioners of cuf«» 
toms i (thefe latter articles are dire^ory, and nothing is 
faid of avoidance of the contract if thefe fie not done i) 
then the claufe goes on, conne^^ing diofe provifions with 
what follows; and within lo days after fuch fhip ihall 
return to the port to which ihe belongs, an indorfement 
{hall be made, and figned by fixe owner, or fome perfon 
lawfully authorized by him, (not faying on the certifi<« 
cate, but I prefume that mud be' meant,) and a copy 
thereof delivered, in manner thereinbefore mentioned, 
(referring to the copy required by tiie i^^th feflion,} 
otherwife fuch bill of fale diall fie void, and an entry 
thereof (hall be indorfed, and a memorandum made in 
manner before mentioned. Now the claufe diref^ing % 
copy of the bill of falc to be delivered, neither mentions 
the time when, nor annex^es any avoidance to the omif« 
fion, but looks only to the time of the {hip’s return, and 
makes the avoidance depend on fomething which cai;i 
only be done in cafe the (hip returns, namely, the maf^ 
ter*s bringing home tlte certificate, on which the owner 
may maker the indorfement, and deliver a copy 6f it | 
from which the indorfement may be made on the affida* 
vit, and the other requifites may be complied with: and 
this was fo ftrongly felt, that at firft it w^s argued by the 
Defendant in error tfiat the ihip muft necefiarUy return 
to her former port. What would a ihip-owner fay who, 
fells his (hip at fea, and who was tedd it was necefiary to 
comply with the fegulations of this lutteenth Ce^ion I' 
De would anfwer, wfiat avails it to fend a copy of the 
bill of fale ? I mud alfo, if I am within this 
comply with all its requifitions, not wtdx one only. 1 
mud make an indorfement on the certificate, and jend a 
copy o the indorfement within lo days after my (hip’s 
retvm to it wi^ npt return thither; 

vUl 
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will i| fatisfy the if I do it within lo days after its 
return to Falmmthi &c. ? The afi has not faid ib. 
Then this fc^ion cannot be complied with but upon 
condition that the ihip ihall return to her original port 
of regiftry, and it may be impofiiUe Ibr her ever ib 
to do. In fending the bill of fale, when it will never 
be followed up by the odier requifites, 1 do a 
nugatory tiling. I muft therefore look eliewhere in the 
for my caib* Thf dtreOion the delivery of the 
bill of fale, is conne^ed with the indorfcment to be 
made on the certificate, and. the delivery of a copy of 
that indorfement to the proper officer. It is vain to do 
the firft only i or if you conflrue the a£^ to mean, that 
if he does not do all which'his fituation will admit of, 
his fale (hall be null, you do not conilrue the words i 
that is rather to introduce a new propofition. Suppofe, 
then,, the purchafer had delivered a copy of the bill of 
fale, yet as he made no mdorfement on the certificate, 
nor delivered a copy of it, his contrafi was void. No 
confiru^ion can fave him from the words of the a£l. 
But, it is faid, the obje^l of the a£t was, to have the 
earlieft notice of the transfer. It may be fo; but tine 
legiilature has in this claufe neither fixed a time for 
doing it, nor faid what fhplb be the confequence of not 
doing it i the a£t looks only to the (hip’s return to port, 
and has elfewhere provided for its fpeedy return. The 
lyth fedfion proceeds to the: ^afe where the owner refides 
at a Brityh fa£l;ory abroad, and provides (or it imper*. 
fg£tly enough. Se&ion 7 o. recites that, it is expedient 
<* that die officers appointed to make regifiry, in cafe 
any fhip is required to be regiftered wtfff, fhoulcl 
** be authorized to require the production of the bill of 
fale^** and enaCls, that when the property in a fhip 
fliall be transferred in the whole or in part, and fuch 
fhip flial! be required to be regifiered tfr netw, it (hall 
Uvful for the regiftering officers tP teq^uire the biU 
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of fale. Provided always, that all other regulations coii* 
ceming the regiftry ie novo be complied with. Sec¬ 
tion 22. provides for the regiftry de novo by reference to 
the 26 G. 3. c. 60. Whereas Britifh fliips, transferred 
to perfons not fubjedls of his majefty, are not entitled to 
the privilege of Britijh Ihips; and to prevent frauds, 
they are now by lAw required,^ in certain cafes, to be 
regiftered de mve^ for which purpofe it is enacted that 
fuch fhip (hould proceed with due diligence to the port 
to which (he belongs, or to any other port in which (he 
may be legally regiftered* by virtue of the a£l: 26 G. 3. 
in order to be regiftered de mvo\ it is hereby euaded, 
that as often as any fuch transfor of property in any fhip 
ihall be made while fuch (hip is upon the fea on a voy¬ 
age to a foreign port, in cafe the niafter is privy to fuch 
transfer, or if not, as foon as he is, fuch ftiip (hall pro¬ 
ceed diredly to its deftined port, and (hall fail, from 
thence to the port of his majelly’s dominions to which 
(he belongs, or to any other fuch port in which (he may 
be lawfully regiftered by virtue of the faid ad : then it 
provides for the cafe of a transfer while the (hip is in a 
foreign port, or on a (ifiling voyage; concluding, “ and 
every fuch (hip or vclTel as aforefaid (hall be regiftered 
as foon as (he returns to h 5 r port, or to any other port 
in which (he may be legally regiftered by virtue of the 
faid ad.” But it is faid, that the 26 G. 3., to which 
this fedion refers, makes 410 provifion for a regiftry de 
novo, and that this ad therefore, only recognizing the 
legality of fuch a regillration de novo as is direded by 
that ad, does nothing. The 26 G. 3. c. 60. f, 3. takes 
up the purview of the 7 & 8IF. 3. purporting to alter 
and amend it, and extend it to other (hips than thofe 
therein deferibed, and enads that all and every (hip of 
veffel of 15 tons or upwards, belonging to any of his 

majefty’s fubjeds, (hall, from times referable to their 

% 

ilifterent (ituations, be regiftered, and obtain certificates 
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in this,fqrnn; « In {mtfiianfqflf an Taft paffe^ in. 26 G. 3., i g rd. 

“^iptituleci, &:c, l[iaving taken and fubfoiribed^, the qa^i 
« rf fruited by this aft, and diat the faid fliip was, at fuch '^**^*^* 
« a time and place, built,” &c. It is true that this aft JnHH8TOH«. 

does not direft a regiftration de novo in the prSfentcafe: 
but that* is becaufe it has made no new provifion at al^ 
for the c2fe of a fliip' fold not in the fame, port: the 
i6tii feftion fpeaks oply of alteration Of property in the 
t'iunr; port. But the mif-recital, if it be fuch, is a mere 
I'nccuracy in the penning of this feftion. The flat. 

„ 5 G. 3. provides for the original regiftry, and gives the 
-'ini, and fubftitutes a flew oath for that prcfcribed by 
ic 8 3. and direfts the bond not to fell or difpofe of 

I'le certificate. Therefore in giving this form, tlie aft 
in truth does direft the form of regiftration denovo t and 
the xccital means only that the regiftry 'de novo ihall be 
in the form, and attended with the requifites preferibed 
by the aft. The former part of the preamble of the 
2 2d feftion more corre6lly fays, that fliipsare^y /uwre- 
juired, in certain cafes, to beregiftered de novo; and in 
faft 'it is provided for by feftion 21. of the 7 & 8 1^. 3. 
c. 22.| whipii enafts, that no fhip’s name regiftered, ftiall 
be afterwards changed without regiftering fuch fliip de 
novoy which is thereby required to be done upon any 
transfer, of property to anotlier port, and delivering up 
her former certificate to be cancelled, under the penalties 
and in the like method as is thereinbefore direfted. The 
fame feftion Ihews that the hiftory of the fliip may be 
fulEclently traced in the cafe of a regiftration de novo\ 
it cnafts that, “ in cafe there be any alteration of pro* 
perty in the fanae port, by the fale of one or more (hare 
or ihares in any fliip after the legiftering thereof, fuch 
fale fliall be acknowledged by indorfement on the cer* 
tificate j”. if therefore the former certificate be delivered 
up and cancelled, that certificate does as clearly Ihew 
from, what port the ihip comes, as the other documents 

could 
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could do. The produdlion of the hU 2 «f fale 

and delivery of certificate to he cancelled, fiifficteotly 
mark the identity of the Ihip. 

Chambke J. was prevented by mdifpoTition from 
attending, but Mamjitli C. J. Hated, that he wet tutho* 
rized to fay for him, that he concurred with the majority 
of the judges in reverfing the judgment, 

Lawrence!, having fat in the court below when judg¬ 
ment was given there, delivered no opinion upon the pre- 
lent occi^on. , 

Thomson B. was of opinion that the judgment ought 
to be aiiirmcd. 

Heath J. The queftion in ritia eaufe is, whether 
the ihip in queftion having changed her pert on her fal|i 
Ihe was pr<^eriy raftered it ecvr, purfuant to the Ha. 
tute 7 dr 8 IP*. 3- r. 22., or whether Hie provifions of 
the iSth feflion of the 34 G, 3. ought to have been com¬ 
plied unth. On behalf of the Flainriffs in error it has 
been contended, that the idth fedtion of the 34 G. 3. 
is to be reHrained in the conHruftion to the Ifaares of 
ftipsonly, and is not to^be extended to riie transfer of 
the mitim property of a ihip. It was (b argued in the 
Court below, and the attention of the Court of King’s 
Bench was drawn to that queftion oedy. H this caufc 
were to be decided on ritat point, I ihould be for affirm* 
ing the judgment. But on the tnoft matnne eonfidera* 
tion winch I can give the fubje^, I am of opinion, that 
the iSth fe^ion is not a fubftantive independent dauie, 
but is merely a qualification of the ant^edent daufe, and 
is to be ri^rained to the cafe when the Hitp Is at fea 
when Hie is fold, and does not change her poart. It will 
be necefiary for me to take a Hiort review of the three 
feteral Hitutes relative to this fubjed;* The Hat. of 

8 ^ 
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9 ft 9 3. a regiftiering de ttem dn a change 

«f port only; the queftion is, whether that Aatute be in 
this refpe£i; repealed by the proviiions of any fubfequent 
ftatute. The ftat. of 26 G. 3, / i6». makes no alteration 
in that refpe^ $ but the ftatute of 34 G. 3. adds new 
proviOons for the better eflre£luating the purpofes of 
that a£I, among which one is, to dire£k a book of reglfters 
to be kept in each port,“and notice to be given of every 
new regiftration to’the commiflioners of the cuftoms, 
which is extremely important in the light wherein I 
view the fubje^. Now l*come to the 34 G. 3. 
fs* 15,16., which dire^s what is to be done, according to 
the preamble, on any alteration of property of any ihip 
in the fame port. Two cafes are puti the lytli fe£Iion 
regards the cafe where the (hip is in her port at the time 
of the fate \ the t6th fe£Iion, when ihe is at fea* The 
16th fe^ion, though in form it is merely a qualification 
of the 15^1 fe&ion, inafmuch as it refers to it, and is by 
way of provifo, yet it is contended that it muft likewife 
be confidered as a fubftantive independent claufe, and 
as repeating the ftat. of 8 & 9 3., which direfVs that, 

on a change port, there ftiall be a regiftration de mvo^ 
It has been aflbrted by Mr. Pai 4 at the re>hearing, and 
in my judgment gratuitoufly afferted, that if the con* 
ftru£tion for which they contend be not adopted, theft 
afts will be totally defeated, and foreigners will be 
enabled to become owners and pat'ti^Vmers in onr (hips 
without fear of detection, and that it will be impoflible 
to trace a ihip from her built, if the port {hall be dianged 
and a regiftration de now> (hall become irecefTary. In an-, 
fwer to this aflertion I ftiall obferve, that it is not ftated 
In any part of this ftatute, ^hat the regiftering de nevo on 
|he transfer of a ihip has been attended with any incon^ 
yenience, or that the puiy>ofes of the ftatute in queftion 
would be better anfwered by fubftituting another provi^ 
itpl) i fiQi’ is it expreiTed in termi that the provifions of 
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the feftion in queflion are fubftitutcd in the. place cfif a 
regiftry de njsvo. It will be found in perufing the dif¬ 
ferent pans of tliis aii, that when it is intended to mo¬ 
dify or repeal the provifions of any former flatute, it is 
fo cxprefsly mentioned. The i6th fe£lion is likewife by 
way of provifo* and by every rule of grammar and logic 
it can only be conlidered as a claufe dependent on a 
former claufe, unlefs the nianifen; intention of the le- 
glflature required a difFcrcnt conftruflion. In conftruing 
doubtful claufes it is very ufcful to ti’ace the method 
which the drawer of the a£l has obfenred in the diftri- 
bution and arrangement of his fubje£l. In this a£l; the 
drawer has arranged his fubje£t un,dcr different and dif- 
tin6I heads, and to each head has prefixed an appropriate 
preamble. Now the preamble of the 15th and i6th 
(eflions ftates them to relate to the alteration of pro¬ 
perty in any Ihip or veffel in the fame port. If the le- 
giflature had intendedrthat the i6thfe£lion fhould cxtqnd 
to all cafes of transfer, it would have ufed clear and ex¬ 
plicit terms. Though this flatute be remedial, yet it is 
very penal if all its requifitioos be not complied with« 
For it annuls the contra^I^ and leaves the purchafer to 
feek relief from, perchance, a fraudulent or infolvent 
vendor. In cafe of bankruptcy or infolvency it occafions 
3 certain loXs. Thefe ftatutea are made for the advance^ 
ment of trade and commerce, and to regulate the condu£k 
of merchants. If laws of this fort be not perfe£lly clear 
and intelligible to perfons of their defeription, the Icgifla- 
ture, by the ufe of fuch ambiguous claufes, would lay a 
fnare for the fub]e£t: a conftruflion which conveys 
fach an imputation ought never to be adopted. I think 
that the fame rule ought to obtain here, as in the con- 
flruclion of claufes inilifling pains and penalties in the 
revenue laws, if they be ambiguouily and obfeurely 
worded, the interpretation is ever in favor of the fubjedl j 
for this plain reafon^ that the legillature is ever at hand 

to 
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to explain its own meaning, and to exprefs more clearly 
what has been obfcurely exprefled ; and therefore if the 
foppofed confequence were to follow, whicii I by no 
means allow, I fliould lean againft the forfeiture, and 
leave it to the legiflature to corre£l: the evil, if there be 
any. I cannot perfuade myfelf in the prefent inftance, 
that any merchant of plain fenfe and underft*anding 
could ever entertain the mod remote fufpicion of the 
16th claufe extending to all cafes of transfer. If any 
thing can warrant fdch a conn:ru£l;icn, it mud be the 
general utility, which I am at a lofs to clifcovcr. If any 
fufpicion Ihould arife whether a (hip in part or in the 
whole belongs to a foreigner, it would be either in the 
port to which flie belongs, or where fiie happens to 
have been built, but mod generally in the port to which 
Ihe belongs. In the firlT: cafe the regifter w'ill give the 
hiftory of the fhip, when and where Ihc was built. If 
£he has belonged to feveral perfons at different times^- 
and confequently has been often regiftered, fuch regifters 
are depofited with the commiffioners of cuftoms, pur- 
fuant to the ftat. 34 G. 3., by means of wdiich the fhip 
may be traced from the .port where flie was firil regif¬ 
tered. By fuch meaivs it may always be difoovered whe¬ 
ther a fhip be Britijh ownetl, and is Britijh built, the two 
principal obje£l;s of the legiflature. If the conftruiSlion 
contended for by the Defendants in error he adopted, it 
will afford a very eafy evafion of die flatute. for if a 
foreigner foould be minded to have a property in Briitfk 
(hipping, he needs only to make his purchafe ia a port 
different from that to which (he belongsi and then 
change her port• and he will neither make oath nor 
give fecurity, Thefe are the pledges on which the le- 
giilature principally relies for the efficacy-, of the afi. 
Thus he may evade it and elude difeovery : add to this, 
that according to the conftruflion contended for by the 
Defendant in error, if the flnp be fold when s^fent from 
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her port at the mod diftant quarter of the worliy (he 
mud return to her port before the faie can be complete; 
a mondroul grievance, mod unneceiTarily tnflided. A 
flrong argument may be drawn from the loth fe£rion of 
tlie 34 Geo. 3. at the end, namely, ** Provided always that 
** all the other regulations required by the laws in force 
** concerning the regidering Je mvo of fliips and veflels 
•* be complied with,** This prdvifion recognizes and 
enforces the two former datutes of 7 & S Ff*", 3. and 
26 3. feff. 21. My concluilon therefore is, that the 

Aat. of 7 & 8 W'. 3. in this refped is not repealed, but is 
dill in force, and therefore the reg^dration de novo is right 
nnd proper. For thefc reafons, as I am of opinion that 
without diis forced condrudion bf the 16th fedion of 
34 Geo, 3, it may be difeoveredby the feveral provilions 
of thefe three datutes, whether a (hip be Brit‘S owned 
and Britijb built, the two great objeds of the legillaturc, 
and as a dlderent condrudionv would tend to defeat the 
purpofes of thefe datutes, the judgment of the Court of 
King’s Bench ought to be reverfed. 


Macdohalo C..B. A transfer may be made, either 
to a perftm of die fame port, or of a different port, of 
die (hip bemg at home, or at Tea. The dat. 7 & 8 3* 

is the .fbundatiem of all. This requires a regidration. 
And the 2xd fedion requires a new regidration on a 
dunqge of port, and in that cafe requires the old dbrrid* 
cate to be ddivered up. It requires that when the pfo* 
p at t y IS to be changed in the fame port, then the chuige 
fludl be iadotfed on the regidry. This diftindion is not 
tepealed by the fiAfequent ad, but improved. Nothing 
about dus ts friund in the 0 , 3. The fubjed is taken 
in 34 Gi 3. c, 6 S, fu 15, id 8e xy., aUthefe Ictmftrue 
together. The tdth fedion is a redridionnn the i ydi. 
The tfth applies only to transfers of dtips in the feme 
poet, smdthe tdth fedion applying to the feme fulijed, 

but 
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but contemplating a temporary abfence of the ihip, fo 
that the certificate could not be had> fubftitutes the 
next heft thing. The penner of this a£l expb£ted the 
fillip to return to the fame port. I think the fe£iion only 
applies to ihips (till belon^ng to that port; but if not, 

I think that the annulling claufe at the foot of feftion id. 
applies only to the negle£t to endorfe the transfer upon 
die certificate of regiftry \rithin ten days after the ihip’s 
return, otherwise it muft include the negle£ts in the mid¬ 
dle of the fe£tion, via. by the officers. The 17th fe^lion, 
as well as the i6th, is a qualification of the 15th fe£tion ; 
the idth when the fhip is abfent, and the 17th when 
die owners or cither of them are abfent. On what then 
does the regiftration Je navo depend ? On 7 & 8 /F*. 3. 
f. 7 . 1 , which is bare of regulations, but has the impor¬ 
tant one of delivering up the old certificate. This fub- 
je^ is taken up by the 22d feflion of 34 G. 3. which 
hurries (hips home when fold at fea, under circumilanccs 
which requires regiftration de novo at another port. 
No link in the hiftory of the lliip is wanting ; a perfon 
enquiring at Ncwcajile would be referred to London. 1 
think the delivery of the copy of the bill of fale of no 
ufe. The caufes of regiftration de novoy are, i ft. Where the 
(hip is fold to another pprt, by the ftat. W. 3. 2dIy,When 
the certificate is loft. 3dly, Where the (hip’s name is 
altered* ^thly, Where tlie certificate is wrongfully 
withheld from the owner. 5thly> Where a part-owner 
requim it. I think the Ftjbburn did what was right. If 
ihe had done otherwUe (he would not have dot^ enough. 

C. J. 1 doubt, but think tlie Judgment 
ought to be affirmed. The ground on which I think 
fo, it, diat no copy of the bill of fale vras fent: no' 
queftion of reaCbnable time for tlie fending it, arifes in 
this cafe, becauie none was fent at all. If the 16th fec- 
tion had ftopt in the middle, it would have been clear, 
and the confufion ariies from the latter part, which ap¬ 
plies 
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plies to a new fubjeft, viz. the return of the fhip to her 
own port. What is the object of requiring a copy of 
the bill of fale to be fent ? To give immediate notoriety 
to the falc, and prevent foreigners from trading with 
Britijb fliips ? It was intended for this purpofe that the 
delivery of the copy fiiould be made immediately. The 
i6tli fe£lion receives confidcrable explanation from the 
17th. The 16th applies only to the fale of a Ihip being 
at fea. The 17 th contemplates the cafe of a fale when 
the owners are abroad. In that cafe it allows 6 months 
for the delivery of the bill of fale, and i o days for the 
indorfement after the fiiip’ returns to an-j psrt in this king¬ 
dom. It has been fuppofed in argument, that if a ftiip 
be fold at fea, the purchafer has a right to change her 
port; and that if he does change her port, a regiftration 
novo is fuflicient, and it is unneceflary to obferve the 
requifitions of the 16th feftion. But how is it to be 
known whether the purchafer will change her port ^ It 
is, at the time of the fale, a profound fecret. My bro¬ 
thers feem to think that the purchafer’s refidence in 
another port ib fulliciont. I think not. If indeed he 
lakes her to that port, and begins to trade to and from 
thence, then tliat begins to be her port, and he is com¬ 
pellable to regifter her there, under 7 & 8 3. yi 21. 

which in that refpecT; I think is in force. The unfa¬ 
thomable intention of the purchafer to transfer her to 
another port cannot, I think, be material. I think the 
purchafer of a flilp may carry her to another port and 
regiiter her there, but then he mull firft deliver a copy 
of the bill of fale. Tiie 21 11 fc£lion refers to regiftra- 
tions de novo by virtue of tlic 26 Geo. 3., whereas that a£t 
authorizes no regiftration de novo. It is faid the hiftory 
of the fliip may be traced without a copy of the bill of 
£Je being fent: fome of its hiftory may be traced, but a 
fale may be fupprelTed, 

Judgment reverfed. 
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the fittings at Guildhall^ after Trinity term, hefere 
Lawrence J., this caufe waS called on, when no 
attorney appearing for the Plaintiff, Shepherd and Biji 
Serjts. propofed to withdraw the record, which, as they 
had retainers in the caufe, they conceived they were, on. 
that account, authorized to do. 


Lens Serjt., who appeared for the Defendant, con- 
» tended that a retainer did not authorize counfcl thus to 
take charge of the interefts of the caufe, and that fuch a 
thing had never been done in any cafe where oppofitioa 
was made to it on the part of the Defendant. 


Lawrence J. could not conceive that a mere retainer 
authorized a gentleman at the bar to interfere fo far in 
VoL. HI. Q a caufe 


Julj 

A retainer in a 
caufe, without a 
brief, docs not 
authorize counfel 
to withdraw a re¬ 
cord at nifi priuu 



x8io. 

Ahttbol 

V, 
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a caufe as to withdraw the record} and by his diredliotf 
the caufe M'as called oH) a jury were fworn, and the 
Plaintiff was nonfuited> with liberty to move to fet afide 
the nonfuit) either in cafe his counfel Ihould find that 
they had had briefs delivered to them, which they had 
left at home through negligence or miftake, (for which 
the client ought not to fuffer}) or in cafe the Court 
ihould be of opinion, that a mere retainer, without a 
brief, authorized counfel to order a record to be with- 

I 

drawn. 


The Plaintiff did not ventuije to move this cafe in the 
enfuing term. 


iVav. 6. 


Scott v. Gillmore. 


A bill of ex¬ 
change, part of 
the confideration 
for which is fpi - 
ritaous liquor fold 
in lefe quantities 
than of aoj. value, 
is totally void, 
though part of the 
, confideration was 
money lent. 

The ftatute 
ft4G.a. e.AO>/.t2. 
making illegal the 
&le of fpirits in left 
quantities than to 
%os. value, unlcfs 
pud for, extends 
to fpirits mixed 
with water. 


^HIS was an action brought upon a bill of exchange 
for lo/. I or. jod.f againft the acceptor. Upon the 
trial of this caufe, at the Middhfex fittings after laft TVi- 
nity term, before Mansfield C. J., it appeared that the 
drawer gave this bill to the keeper of a coffee-houfe in 
payment for ti:e balance of a debt, part of which vi^as 
contra^led by the loan of fmall fums of money, and part 
was for fpirits, and fpirits mixed with water, fumifhed 
by the payee in fmall quantities, not amounting to aox. 
at one time. It was urged for the Defendant that by 
the ftat. 24 G. 2. c. 40. / 12. the Plaintiff could not re¬ 
cover in this adlion, and Mansfield C. J. being of that 
opinion, nonfuited the Plaintiff. 

Shepherd Seijt. now moved to fet afide the nonfuit and 
have a new trial: he urged that the ftatute does not, in 
terms, avoid a fecurity given for the price of fpirits fold, 
in fmall qu^tities; it only fays that no one (hall main¬ 
tain 
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tain an a^llon for the price: and at all events part of 
the confideration for the bill, the money lent, is a good 
confideration ; and where a fccurity is given for a good 
confideration and a void confideration together, the latter 
will not avoid the fecurity in toto, 

Mansfield C. J. The ftatute does not, in terms, in¬ 
deed avoid die fecurity, but it makes the confideration 
Illegal, not merely void ; and the fecurity is entire, and 
cannot be apportioned ; and fince it is partly given for 
an illegal confideration, the whole bill is void. 

Heath J. Perhaps it might be different, if for 
part of the amount of'thc bill there were no confi¬ 
deration. 

Rule refufed. 


Thompson u. Whitmore. Nov . f . 

was an action upon a policy of affurance effefled If a Ihip hovte 
upon the fliip Cdlinpivoody loft or not loft, at,and from, * teach 

, ,, , , I r , , ^ within the tide- 

and to ail ports and places vv hatfoevcr and wherefoever, ^ay, to repair, be 

at fea and in port, and in all*and every fervice the fliip thereby bilged and 

might be ordered, for fix calendar months, from the 8th 

of February i 8 op to the 7 th day of Jugu/i 1810, to re- by the peril# of 

turn 20s. per month for every uncommenced month, on 

being difchargecl government fervice. The Plaintiff 

averred that the flfip, by the waves, winds, and perils of 

the fea, was bilged, drained, broken, and deftroyed. 

Upon tiie trial of this caufe, at the fittings at Guildhall^ 
after Trinity term 1810, before Mansfield C. J., it was 
proved* that the veffel, which was in the employ of 
government as a tranfport, and was a narrow-floored 
veffel of 2'44 tons burthen, had, under the direftion of 

Q 2 the 


xfio* 

Scoot: 

Gillmoer. 
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1810. 


Thompson 


v. 

WillTMOlUB. 


the officers of the tranfport board, been carefully laid 
down on Gofport Beach to be cleaned and caulked, in a 
fituation where veflels equally narrow-floored, and alfo 
veflels of a much greater bulk, therefore much more 
liable to injury, even of the burtlien of 800 tons, had. 
ufually been laid down with fafety for the fame pur- 
pofe. The (iiip lay there cafy on the firft day, when 
the tide left her j but flie was found on the following 
day full of water, which rofe in, her with the rifing of 
the circumambient tide : and upon examination it ap¬ 
peared, that the planks of Jier fide on which (lie lay, had 
given way, and that fome of her^oot-hooks were broken. 
Shepherd for the Defendant, obje£led, that this was 
not a lofs occafioned by any perils of the fea, and citcil 
a cafe of Roweroft Dunfmoref B. R. tried in 1801, 
before Lord KcnycaC, in which Lord Rijk'ine was 
of counfel for the plaintifl"; the fiiip was hove down, 
and while heaving down, fhe could not bear the drain : 
flie was drawn on the land, where Ihc bilged; and the 
queflion was made, whether, it being neceffary to per¬ 
form tills operation on her, tliis damage wus occafiqned 
by a peril of the fea. Lord Kenyon thought it was not a 
lofs by a peril of the fea, but an accident that hap¬ 
pened : fo in the prefent •c*\fe, whether tlie fliip were 
laid dovni negligently or not, flic bilged: if the blocks 
that fupported her had fallen down, tliat alfo would have 
been an accident, but certainly would not have been a 
lofs by perils of the fea. Mansfield C. J. thought, that 
although the tides knocked away the flioars which fup. 
ported the Collingnmody and thereby occafioned the mif- 
chief, and although the fliip was in tlie fervice of 
government at the time, and not under the control of 
the Plaintiff, yet as the damage happened upon the land, 
St could not be confidered as a lofs fuflained by the perils 
pf the feai and nonfuited the Plaintiff, with liberty to 

^ A 

s 


move 
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move Jfo enter a verdi£I with 8i/. ^jr. damages, if the 
Court (hould be of opinion that the Plaintiff was, under 
the circumftances, entitled to recover. 

Lens Serjt. on this day moved to fet afide thenonfuit, 
and enter a verdidf for the plaintiff; but 


32 ^ 


1810. 


Thompson 


•V, 

WiiiTMons. 


The Court were unanimous that the dire£lion of the 
Chief Juftice was right. 


Rule refufed. 


Butler v, Dorant. 


Nov. (t 


^JpilLS was an aiflion of on a fpecial agree¬ 

ment, made on the fale of a fliare in the fecret of 
making Barclay's antibilious pills^ whereon the Defendant 
agreed annually to expend 1000/. in advertifoments ; and 
the breach affigncd was, the not having expended that 
fum. TTpon the trial of this caufe, at the fittings after 
Trinits term 18 i o, before Mansfield C. J. and a fpccial 
jury at Git'ihlhall^ after the parties had clofed their re- 
fpcflive cafe'., the Judge was * proceeding, in his fum- 
niing up, to dire<^ the jury that the Plaintiff, not having 
tlifliii^Hy proved any fpecial damage arifing from the 
breach, was entitled to nominal damages only; where¬ 
upon Bijl Serjt., for the Plaintiff, defied to be nou- 
fuited. 


Xf, upon the 
judge diredling 
the jury to give 
nominal damages, 
the Plaintiff elects 
to be nonfuited, 
he will not be per¬ 
mitted to have a 
new trial upon the 
ground of a inif- 
direiftion of tli« 
judge in tlut 
point. 


He now moved for a rule nifi to fet afide the non- 
fuit and have a new trial, for a mif-direflion of the 
Judge. 


Lawrence J. His Lordfliip did not fay you fiiould 
be nonfuited, he direfted the jury tliat you fliould have 

O ? nominal 
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l8l6. 



Butler 


V. 

Dorant. 


nominal damages only ; but you did not clioofe td truft 
your cafe with the jury. If there were a mif-direftioii, 
you fliould have abided the verdict, and have referved 
the objcdlion for a motion for a new trial. I believe 
this has never been done, that a counlel fhull lie by, 
until he hears the opinion of the Judge at nifi priusj and 
that if he tliercupon choofes to be nonfuited, he fliall 
come to the court to fet afide his own a£t. 

• Rule refufed. 


Nov. 9 . 


Crompton v, 'Hutton. 


!f two oppofite 
parties require a 
witnefti to attend, 
and he receives 
payment from 
both of them, 
although the pay¬ 
ment made by the 
fuccefsful party 
is afterwards re¬ 
paid him by the 
lofer, in the taxed 
colts, tiic lofer 
cannot recover 
back the amount 
from the witnefs 
in an a(5tion for 
money had and 
^received. 


'^HIS was an adlion for money had and received, and 
money paid. Upon the trial before Mansfield C. J. 
at the Wefiminfier fittings after rW/nVy term, the cafe was, 
that the plaintiff, having bpen an unfuccefsful candidate 
for a feat in parliament for NoUingham^ had petitioned 
the Houfo of Commons, and had fummoned tlic defend¬ 
ant, who was the town-bailiff, and a material witnefs, 
to attend and give evidence upon the hearing of that 
petition. The fitting members had alfo fummoned the 
fame witnefs. The plaintiff had, by his agents in town 
and country, paid the defendant fifteen guineas, and the 
defendant gave him a receipt, cxpreffing it to be for his 
lofs of time, trouble, and expencos, in coming from Not¬ 
tingham to London to attend as a w Itnefs on that petition, 
and in returning, eight days. The plaintiff’s petition 
having been voted to be frivolous and vexatious, he 
was fubjedied to the payment of the cofts of the fitting 
members, who had paid the Defendant, for his attend¬ 


ance given at their inflancc, as witnefs on the fame 
occafion, 17/. os. gd. which funi, amongfl; other items, 
was allowed by the officers of the Houfc of Commons in 
taxing the cofts, and was therefore paid to the fitting 

6 members 
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members by the Plaintiff. The Plaintiff conceiving that 
the Defendant, having altogether received f^om both 
parties payment after the rate of 3/. yj. td.per day, over 
and above the expence of carriages, had received more 
than any witnefs was entitled to claim; and contending 
that the receipt expreffed the fifteen guineas to be a full 
remuneration for all the fervices which the Defendant 
had performed for either party in the matter of the 
petition, he brought J:his a£lion to recover back the 
17/. os. gd.f which was laft paid to the Defendant, 
Mansfield C. J. thought the Plpintiff was not entitled to 
recover, and nonfuited him, but with liberty to move for 
a new trial. 

Runnington Serjt. now made the application. If the 
Plaintiff’s agents had known that the Defendant had any 
claim upon the fitting members, they would never have 
paid him fo much as fifteen guineas. They would have 
paid him nothing, if they had fuppofed he was to receive 
17/. from the other fide. 

MansfieloC. J. It is a very common cafe that a 
witnefs is fubpeenaed on both fides, and that each party 
pays him ; and if he recciye* fomething from the onjB 
fide, I fuppofe he charges lefs on the other. 

Heath J, You have given no evidence what was the 
due reward of his fervices, or that he has charged too 
much altogether. 

Chambre j. The Plaintiff refts merely on the lan¬ 
guage of the receipt, but is it not explained ? The receipt 
is not inconfiflent with the Defendant’s having a dcman 4 
on the .other party. 


Q 4 


231 

iSio. 


Crompton 

•V. 

Hutton. 


Rule refufed. 



232 


i8io. 


CASES IN MICHAELMAS TERM 


Nov. 9. 

Where the cir- 
cumftanceb ot a 
cafe lia<l -’cen fully 
put into tlie pol- 
fefiitm of a jury, 
vho had twice 
found a verdivJl 
the fame way, 
although there 
was confliifliiig 
evidence, and al¬ 
though the judge 
who lafl tried the 
caufc, thought the 
Cxadcnce againft 
the verdiiSl pre¬ 
ponderated, the 
Court refufed to 
grant a fecund 
pew trial. 


Swinnerton v . Marquis of Stafford. 

F this cafe (a), upon the fecond trial before JLaw- 
rence J. at the S/a^ri/fummer allizes iBio, a verdi£t 
was again found for the Defendant. Lem Serjt. now 
moved for a tliird tiial, upon the ground that the verdict 
was againfl; the weight of evidence, not only all the for¬ 
mer evidence having been confirmed, but an additional 
fa«Sl having been difclofed on the lall trial, which was 
highly favorable to the Plaintiff’s claim : viz. that in 
1791, notice had been given by a public printed hand¬ 
bill, that on a certain day Motherjall common would be 
driven, and that the freeholders would impound the 
cattle of all perfons not entitled; but that notwithlland- 
ing that notice, M'hich was calculated to challenge an 
aflertion of right by all perfons who thought themfelves 
entitled, no flock of Knight^ the then occupier of Netv- 
houfe farm, the Defendant’s eflate, was found on the 
common. He alfo flrongly infifled on the cfFe£t of 
Knight's declaration, who, when Normacott common 
was firft inclofcd in fuch a manner as to prevent Knight 
from turning his flieep frojn this tenement into Mother^ 
fall common through Normacott common, as lie had been 
ufed to tlo, remarked that he could now get on neither 
common; in anfwer to which, hjs fervant advifed him 
to cut an opening through the corner of the fence of 
his own farm, abutting on Motherfnll common, which 
he accordingly did, and ere£lcd a wicket there. ILaw- 
retire J. You thought that a cunning trick; I think it an 
aflertion of right *, for Lord Stafford's tenants had then 
long given up all right of common upon Normacott 
common: therefore it was no longer commonable, and 
Uie fiieep bein^ there mull confequently attradl atten* 

(a) See antet p. 91. 

tion-IJ 
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tion.] .The whole balance of evidence is fo confider- 
ably in favor of the Plaintlfl', that there ought to be a 
new trial. 

Mansfield C. J. I think it is impoflible in this cafe 
to grant you a rule. Upon the lafl occalion we went 
as far as we could go, becaufe it was an important cafe^ 
and decided the riglit to the inheritance of this land, 
which was to be affigne^ in lieu of common; On the 
former trial, Williams Serjt. ftrongly infilled to the jury 
on the grant of common to the, priory of Slones v*rhofe 
property afterwards cam* to Lord Stafford^ and we 
thought it might have prejudiced the mind of the jury, 
tliough it was reje£led ; if it had been evidence, it 
would liave been ciecifive of the matter; but we thought 
th.c caufc not fuflicicntly underilood, and font it to a 
new trial. The jury, who arc the competent judges, 
have again had the cafe before them, and have decided 
it. Even if, on nicely ferutinizing all the evidence, we 
had a doubt whether the verdidl was right, it could be 
never right for us to make no weight of two vcrdidls of 
a jury, in order to take the chance of a third. 

Heath J. I am of the opinion. We cannot 
grant a new trial without invading the province of the 
jury. As to the circumllancc fo mucli relied on, it 
might have happened that, at the time of driving the com¬ 
mon, the flieep of Knight were employed in compeller- 
ing the fallows. The pinder of Mothcrjall, whofe bufi- 
nefs it is to know every man’s cattle, is inflru£led to 
impound Knighfs cattle, and he never does, which is an 
argument tliey had no right to impound. 

Lawrence J. I cannot fay that I ftiould not have 
been as well plcafed if the verdift had been the other 
way: but the Plaintiff’s counfcl very forcibly put to the 

jury 


1810. 

Sivinnerton 

V. 

Marquis of 
Si’Ai'FOlUJ. 
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l8lo. arguments which have been this day >:nh{led 

on: in particular, he obferved, that one inilance of in- 
Swinnerton terruption was much ftronger than much uninterrupted 
V. exercife of the right, and he dwelt on the inftances of 

interruption j and in fumming up the evidence, I ob¬ 
ferved, that the remarks of the Plaintiff’s counfel were 
very juft and weighty. I confcfs I fliould have been as 
well pleafed if the verdicft had been the other way : but 
fince the verdict is fo, and fince my Lord Chief Juftice 
and my Brother are of opinion that there ought- 

to be a new trial, I mayremark, that although the agree¬ 
ment of the prior of Stone was rejefted as evidence, yet, 
unlcfs it is imputed that this was a fabricated inftrument, 
it was as near being evidence as could be y and if it had 
been evidence, it would have bound the rights of the 
parties, for a perfon who was then owner of Newhoufe 
farm, was a party to that agreement, fo that no injuftice 
has been done. 

Chamere J. I am of the fame opinion. I think 
there Is nothing like fufficient ground for the Court to 
interfere to fet afide this verdift. The circumftances have 
already been fufticiently commented on, and therefore I 
need add nothing. • 

Rule refufed. 


jVov. 14. Arrowsmith v, Ingle. 


Delivery of pro- 
cefs, fealed up in a 
letter, in the ab- 
fence of the per¬ 
fon to whom it is 
addrelTed, is no 
fervice but from 


^LATTONy Serjt. had obtained a rule niji to fet afidd 
the proceedings in this cafe, for irregularity; the 
fadl was, that the procefs was fent to the houfc of the 
attorney for the Defendant, fealed up in a letter, which 
was addrelTed to the attorney, and was delivered there 


the time when the before nine o’clock at night} but as the attorney was then 


letter is opened. 


abfent' 
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abfent from home, and continued abfent until after nine 
o^clock at night, this was not a fervice before nine.o’clock, 
and was therefore equivalent to no fervice for that night. 

Vaughan Serjt. endeavoured to fupport this as good 
fervice, but. 


i8io. 


AiuiowiiMmi 


1 ). 

iNme. 


The Court held that this was no fervice: if the let¬ 
ter had been open, a clerk might fee what were the con¬ 
tents, and proceed in the caufe accordingly: but the 
letter being fealed up, he probably would not dare to 
open it, and therefore it gave no notice of the a£f ton. 

Rule abfolufe. 


Morell V. Dubost and Sonnerat. 


A’ov. la. 


^HEPIIERD Serjt. had on a former day moved 
for a rule nift to fet afide the warrant of attorney 
which ha<l been given in this cafe, and the judgment 
entered up, and execution iflued and executed tliercon, 
upon the ground of non-compliance with the rule of 
Court, of MichaelmaSi 43 Geo, 3., which requires, that 
upon preparing any warrrant of attorney, fubje<n: ^o a de¬ 
feazance, the defeazance fiiall be written upon the fimc 
paper or parchment upon which the warrant of attorney 
lhall be written, or that a memorandum in writing fliall 
be made on fucb warrant, containing the fubitance and 
efFe£t of fuch defeazance. In the prefent cafe the de¬ 
feazance purported to be merely for avoiding the judg¬ 
ment upon payment of 240/., whereas the traiiftc- 
tion, as it appeared on the affidavits, was this : The De¬ 
fendant Dubojly being indebted to the PlaiiitilF in 24c/., 
a written agreement was entered into, that he, and the 
other Defendant, (hould give their acceptances for 240/., 
and ihould alfo depoht in the FlaintifF’s hands a valuable 

picture. 


It is not fufii- 
cient that the de¬ 
feazance of a war¬ 
rant of attorney 
fliews the amoilnt 
of ilic fum fecured 
by the judgment, 
it mull alfo notice 
all collateral fccu- 
rllles by which it 
is fecured. 
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V, 
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pi£lure, with power for the Defendant to fell it in cafe 
the acceptance fliould not be duly paid, and to retain 
the proceeds in part payment of the debt i but the de¬ 
feazance mentioned nothinp of this hitter fecurity. The 
picture had been fold for i 6 o guineas, and the Plaintiffs 
had moreover levied in execution 122/. 10/. The Court 
granted the rule nift., and engrafted on it the terms, that 
the Plaintiff fhould produce the agreement, which was 
in his cuflody ; that the Court rnight fee how far it cor- 
refponded with tlie defeazance. 

Brji Serjt. now flicwed caufc againfl the rule. He 
faid it was fufficient, if it appeared on the defeazance, 
as here it did, what av.iS the* amount of the debt, and 
w’hat were the terms on vidiich the Plaintiff was Ontitled 
to enter up judgment and fue out execution. 

Mansfiei.d C. J. No doubt the defeazance ought 
alfo to have flated the other part of the agreement, that 
if the nioncy was not paid at the day flipulated, the pic¬ 
ture fliould be fold, and the proceeds applied in part 
payment of the debt, and that the judgment fliould 
afterwards {land in force for the refiduc only. The 
meaning of the rule is the fame, as the intent of a part 
of the annuity a£l, that it may appear upon what terms 
the judgment fli-ill bo entered up and execution takei|i 
cut: it is a clear and grofs irregularity. 

Rule abfolute. 


Shepherdj ill fupport of the rule. 
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WlNSTANDLEY V, HeAD. 


AW. 12. 


was an a£lIon of debt upon a fimple contra£I. 

The Defendant pleaded firll, the general iflue, 
fecondly, for a further plea in difeharge of the perfon of 
the Defendant from any execution to be had againft his 
perfon in this adlion, he pleaded his difeharge out of 
the JF/ei'i prifon, by virtue of the flat. 46 G. 3. c. 108., 

intituled an aft for the relief of certain infolvcnt debtors, 

• 

and that the caufes of this aftion had accrued before 
his difeharge. The Plaintifi' replied, that the Defendant, 
in order to obtain his difeharge, in purfuance of the faid 
ilatute, did, on the occafion in the plea fpecified, fo- 
lemnly fwear that the fchedule then delivered by him, 
and fubferibed, (meaning the fchedule required by the 
faid aft to be by him in that behalf delivered,) did con¬ 
tain, to the belt of his knowledge, remembrance, and 
belief, a full, juft, true, and perfeft account and <lifco- 
very of all the goods, effefts, and eftates, real and perfo- 
nal, in pofleflion, reverfion, remainder, or cxpeftancy, 
and of every other nature and kind wliatfocvcr, which 
he, or any perfon in truft for liim, or for I)is benefit or 
advantage, were feized, or poflolled of, interefted in, or 
entitled to, or was, or were, in his pofiefhon, cuftody, 
or power, or in the poir.dfion, cuftody, or power of any 
fuch perfon as aforefaid, or which he, or fuch perfon 
had any power of difpofing of, or charging for his be¬ 
nefit or advantage at any time fince his commilment to 
prifon \ and of all debts to him owing, or to any perfon 
or perfons in truft for him, and of all the fecurities and 
contrafts whereby any money then was, or ftiould or 
might thereafter become payable, or any benefit or ad¬ 
vantage, which might accrue to him, or to his ufe, or to 
gny perfon or perfons ipi truft for him, and the names 

and 


To a pica of 
difeharge under 
an infolvent 
debtor’s adf, the 
PlaintifT replied by 
denying the truth 
of all the fa<lEts 
colle<£lively, which 
w'ere fworn to by 
the Defendant in 
the oath wdiich be 
took, as required 
by die ilatute, in 
order to obtain his 
difcliarge, without 
Ihtgling out aity in 
particular; held 
tlidt although this 
mode of pleading 
might be bad on a 
fpecial demurrer, 
it did not tender 
an immaterial 
ilTue. 



»3« 


CASES i» MICHAELMAS TERM 


1810. 

U 

WINS.TAIJDLEV 

V. 

Head. 


and places of abode of the feveral perfons, from^whorh 
fuch debts were due and owing, and ot tiie witnefles 
■who could prove fuch debts or contrails j and tli.^t nei- 
ther he, nor any other perfou or perfons in fruft for him, 
or his ufe, had any Linds, moneys ftoek, or any eftate, 
real or perfonal, in pofleflion, rcverfion, remainder, or 
expcQancy, or of any nature or kind foever, rtr power 
of difpofing of, or charging, for his benefit or advantage^ 
other than w'hat were in the faid fclicdulc contained, 
except wearing apparel and bedding for himfelf and fa¬ 
mily, working tools, and neccfliiry implements for his 
occupation and calling, together with a fum of money 
jnot exceeding 5/., and thefe in the whole not exceeding 
the value of 30/. And furfirer, that the find oath, as 
fworn and taken by the Defendant, was not true *, but 
was falfe in this, to wit, that the faid fchedule fo fub- 
feribed and delivered by the Defendant, did not contain 
to the beft of the Defendant’s knowledge, remembrance, 
and belief, a full, juft, true, and perfect account and 
difeovery, of all the goods, cfrc£ls, and eftates, real and 
perfonal, in pofleflion, rcverfion, remainder, or expec¬ 
tancy, and every other nature and kind whatfoever, 
which he was poATelTcd of, interefted in, and entitled to, 
and which were in his polTeflion, cuftody and po-vi'er, 
and which he had power of difpofing of, and charging 
for his benefit and advantage, at any time fince his 
commitment to prifon aforefaid ; and of all debts to him 
owing, and to any perfon or perfons in trull for him, 
and of all the fecurities and contrafls, whereby any 
money then was and thereafter became payable, and every 
benefit and advantage which might accrue to him, and 
to his ufe, and the names and places of abode of the 
feveral perfons from whom fuch debts were due and 
owing, and of the witneflTes that could prove fuch debts 
and contrails j and that he then had money, ftock, and 
eftate perfonal, in pofleflion, and in expeftancy, other 

than 
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than what are in the faid fchedule contained, and over 1810. 

and above wearing apparel, and bedding for himfelf and \fasisTAiSDixx 
family, working tools, and neceffary implements for v. 
his occupation and calling, together with a fum of mo- Hka®« 

. ney not exceeding 5/., and thefc in the whole not ex¬ 
ceeding the value of 30/. The Defendant, protefting 
that the Aiid replication was wholly infufficient in law, 
and untrue in fa(St, rejoined, tliat he at the time of mak* 
ing and taking the faid oath, or his commitment to prifon, 
as in the faid replication mentioned, had not money, 
flock, or eftate pcrfonal, in polTeffion, or expectancy, 
other than what were in jhe faid fchedule contained, and 
over and above wearing apparel and bedding for him¬ 
felf and family, working tools, and neceffary imple¬ 
ments for his occupation and calling, together with 
a fum of money not exceeding 5/., and thofe in the 
whole not exceeding the value of 30/. in manner 
and form as the Plaintiff had in his replication al¬ 
leged. Upon this traverfe, iffue was tendered and 
joined. Upon the trial of this caufe at a fittings at Wejl- 
minjler, in Eajler term 1810, before Mansfield it 
appeared that the Defendant was poffeffed of a debt of 
3/. above the 5/. mentioned in this fchedule, and there¬ 
upon a verdiCl was found for the Plaintiff upon this 
iffue. 

Vaughan Serjt. on the following day, by permiffion 
referved to him at the trial, moved for and obtained a 
rule ntft for fetting it afule, and entering a verdiCl in fa¬ 
vour of the Defendant upon the laft plea, notwithfland- 
ing the verdiCl, and notwithftanding any error that the 
plea might contain, upon the ground that the replication 
was bad. 

Frere Seijt., in this term, fhewed caufe. The repli¬ 
cation is corredly pleaded, inafmuch as it difaffirms the 

trutli 
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truth of all the feveral allegations of the oath, taken col- 
leffivelyj in the fame manner in which they are fworn, 
it moreover proceeds to particularize property which 
the Defendant poflefled, and which he did not include 
in his fchedule j the Defendant by his rejoinder has de¬ 
nied that he had any fuch property, and.upon iflue joined 
hereon, the jury have found that he had fuch property > 
a material fa£t therefore has been put in iflue, which 
being found for the Plaintiff, is, according to the llatute, 
decifive againfl; the perfonal difeharge of the Defen¬ 
dant. There is no gropnd therefore for the prefent 
motion. ‘ 

Vaughan and Pecknuell Serjtst in fupport of the rule. 
The replication is too loofc and general. If the Plaintiff 
meant to reply fpccially, he ought to have pointed out 
by his replication the precife fa« 51 :s on which he relied for 
difproving tlie plea. But the queftion does not arife 
here on a demurrer ; the only point is, whether the iffue 
be material or immaterial. 

Mansfield C. S. If there arc in the pleading the 
defe£ls of which you complain, you might have taken 
advantage of them by a fpecial demurrer. 

Lawrence J. The iffue found by the jury Is not ait 
immaterial iffue : tlie words of the replication are very 
general, that the oath was not true ; and perhaps if you 
had demurred fpecially, for uncertainty, you might have 
fucceeded, but you cannot fucceed on this rule. 

The reft of the Court concurring, the rule was dif- 
aharged. 
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Mor&aw and Others, Affignees of Charles 
Henrv Hunt, a Bankrupt, v . Horseman 

And Others. 


Nov, 


15 * 


»IIS ^as a cafe dire£Ied by order of the Lord Clian- 
'cellor, for the opinion of this Court; the queftion 
put, was, whether an. indenture executed by Cbar/es 
Henry Hunt, was an z€t of Bankruptcy. The deed was 
executed on the 4th of July 1797, and was made be¬ 
tween the bankrupt Htfht, of the one part, and the 
Defendants Edward Horfanan, Edmund Baiterjbee, John 
Horfeman, and Ehomas Hunt, of the other part j and 
recited that C.H.Hunt being indebted to the Defen¬ 
dants, and to divers other perfons, in different fums of 
money' upon mortgage, and being alfo indebted unto the 
Defendants in 6000/. and upwards, for bills, drafts, or 
promiflbry notes in their pofTcffion, unpaid j and being 
alfo indebted to his mother Catherine Hunt, and his flfter 
Catherine Maria Hunt, in 1000/., for money lent and 
advanced -, and being defirous that thofc refpeaive fums 
might be paid, had propofed to the Defendants, in con- 
Cderation of the money due to* them, and of their de¬ 
livering up to him the faid bills, drafts, and notes, to 
the amount of the faid fum of 6000/., anti alfo in confi- 
deration of the name of the faid Thomas Hunt, (who was 
the brother of the faid C. H Hunt,) being erafed from 
the bills or notes then in the pofTefTion of the faid Horfe- 
man, Batterjbee, and Horfman, (-who W^rfe at that time 
bankers at Straiford-up^n-Avonl) to convey and affure 
unto them, and the faid T. Hunt, and their heirs, the 
hereditaments thereinafter mentione.l, upon, the trufts 
thereinafter exprefled j and for the confiderations afore* 
faid, the faid C. H. Bunt did thereby convey and affure 
unto the Defendants and their heirs, the manors, lands, 
Y0L.III. R 


A deed where* 
by a debtor, being 
prelTed, convey* 
eftates in trull to 
fell, and to pay 
the preffing cre¬ 
ditor, with a fur¬ 
ther trull to pay 
hiB debts to cer¬ 
tain relatives, in 
order to give them 
an undue prefe¬ 
rence in contem¬ 
plation of bank¬ 
ruptcy, is an a£l 
of bankruptcy. 

But tlie deed is 
valid, fo far as re¬ 
lates to the pro- 
tedlion of the ur* 
gent creditor. 

Whether void 
for the refidue, 
quart. 

Upon a cafe di- 
redled out of 
Chancery, the 
Court will not 
folve any queiliotu 
that are not ex- 
prcfsly put in th» 
cafe. 
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ahd hereditaments therein mentioned, in die counties 
Worcejitr and Warwiekj upon truft that the Defendants, 
or the funrivors or furvivor of them, or his heirs, (hould, 
as foon as conveniently liiight be, abfoluteiy fell and 
difpofe of the fame ; and Ihould, until fiich fale, teteive 
and take the rents thereof} and out of the monies to 
arife by fuch fale, and by the rents and profits, fhould pay 
off and difcharge the feveral fums of money due and 
owing from the faid C.HMunt to the feveral perfons there¬ 
in mentioned, and that after payment thereof, the De¬ 
fendants fhopld retain to themfclves, out of the purchafe 
money, a fum of 10,000/., ai^ji intereft, in the faid in¬ 
denture mentibne^ to be due to them upon mortgage, 
and alfo the fum of 6000/4 due to them for prin¬ 
cipal and intereft, upon the bills, drafts, and promifTory 
notes, in their cuftody \ and likewife the fum of 1000/. to 
his mother C. Hunt^ and his lifter C. M. Huntf and that 
they fhould deliver up to him the faid C. H, Huntf the 
fame bills, drafts, or promiftbry notes, fo erafed as 
aforefaid \ and after payment of, and retaining the re- 
fpedive fums of money in tlie faid indenture mentioned, 
Ihould pay the refidue of fuch truft monies unto the faid 
C*H» Huntf his heirs, executors, adminiftrators, and 
alSgns. The provilion in the deed in favour of Horfemau 
and Batterjbeif was made fairly, in confequence of their 
prelTure, ^d from fear of hoftile meafures being purfued 
by them ; but the other provilions in favour of the mo¬ 
ther, of the brother, and of the lifter, were voluntary, and 
made by the faid C. H. Huntf to give them a preference in 
contemplation of bankruptcy, and were fraudulent. 

Vaughan Serjt., for the Flaintifts, contended that 
this was an of bankruptcy for two reafonr, iirft, that 
it was fuch upon the plain letter of the ftatute 3«, vulgo x. 
Jac, I. r. 15. / 2 *} fecondly, that it Uras fuch upon 
the general policy of the bankrupt laws, as a fraud 

6 upon 
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bpon ^11 the t)ther creditors. Firilj it was a fraaduleni 
grant or conveyance of the bankrupt’s lands and tene¬ 
ments, to the intent* or whereby* his Creditors fliould 
or might be defeated of delayed. If it be to the intent, 
it is fufHcient, it is not neceflary that creditors (hould be 
thereby a£tually delayed. Nor is it now held neteflary 
that it ihould be a conveyance of all the bankrupt’s 
property. [^Mansjield C. J. agreed that though in 
fin V. Day^ 2 Burr. 631., the Court countenanced the 
idea that nothing but an alGgnment of tlie whole would 
be deemed an of bankruptcy, that was not now 
held a neceiTary ingredj^ent.] Any a£^ under feal, 
whereby a part of the creditors are to be excluded, is 
now held an ad of bankruptcy. Linton v. BarHett% 
.3 IVilf. 47. is cited in the cafe ,of v. Cooper^ 
Cowp. 633. by Lord Mansfield C. J. as a decifion in which 
« a ccmveyance of a third part of the bankrupt’s eifeds 
« only, and a fair tranfadion with the party, %aS held 
** to be fraudulent and void, as againft the reft of the 
creditors, and that being by deed, it was kfelf 
* an ad of bankruptcy.” [Mansfield C. J. ftopped 
him* obferving that it was unneceflary to cite cafes to 
ftiew that every deed of aftignnient of part of a man’s 
property, whereby his creditors, may be defeated or de» 
layed, is an ad of bankruptcy!] 


d4l 


t8to« 

Mosoah 
and Othe^ 


o. 

Hobsbiuan 
and Odun. 


Rough Serjt. was called upon to argue for the De<» 
fendants. He admitted the law to be fuch as contended 
for, but faid that the objed of this cafe was to raife a 
further queftion. The matter atofe upon a bill filed 
Qgainft the Defendants to have dtis deed delivered up to 
the Plaintiffs to be cancelled; but fince die cafe itfeff 
erprefsly ftates that the firft provifioa in the deed, in 
favour of Horfeman and Batte^ee, was not fraudulent, 
they were entitled to retain the cuftody of this deed 
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lor tbeir own benefit and ^ote^lion, Beeds to| 4 aa to 
certain provifion3» becanfe thofe provifiom afereptignant 
ltd a ftatutOi have been fupported‘aa. to ^ther ufes; 
Kerrifon v. Coieg 8 JSa^$ 231. And Lord Ellen- 
b^mgh C. J. there praiies the cafe of v. Liake^ 

8 r. iS. 411«) whidi decided the fame point with refpeft 
to a deed void under the ftat. I'^Eliz* c. 20.5 aa being 
founded on admirable good fenfe and found law. From 
Tnojnis cafey 3 Co, 80. downwards, there has been no cafe 
exadly parallel to this. Where the primary purpofe of 
a deed has been fraudulent, though coupled with an 
honeit trufi, the truft has not prevailed to give effedt 
to the deed, but the primary purpofe of this deed is cor- 
re^, and the fraudulent prbvifions are added v^ithout 
the knowledge of ^ Horfeman and Batterjbee, \JLaw- 
rence J. You are labouring tliat which is clearly m 
your favour, that with refpefit to Horfeman and Bat- 
terfieey the deed fiiall iband as a fair deed; but is not 
your point this, that the faimefs of the deed is to them, 
obliterates the fraud of the other provifions ?] Bacon*s 
Manimsy Reg, 22. p> 98.; mn videtur confenfum retimdjfey 
fi qtds eK'preefcripio minantis aliquid immutavit. Here the 
bankrupt, being prefled by Horfemany fays, I will give 
you the deed which you alk, but you muit let me infert 
a provifion for my relatives. If one is urged under 
durefs to give a bond for 50/., and fays, no, 1 will not 
give that, but I will give a bond for 20/., the bond for 
ao/. is (till given under the fame dnrefs. Bac, ^£0^.98. 
Mowyi V. Leaie is ftrUng for this confirudbion. [^Law- 
ret$ce I. That cafe amounted only to this, that on the 
annuity a^, the Court had no audbority to dired the 
deeds to. be delivered up.} It efoabliihed thus much, 
that a deed void by fbstute may be ^id in part only. 
{Lavfi^ce J. That is cpntmry to the do&rine of Cel 
lmfv,Bhf^ern, »iri//. 35X.> where Welm^C^h foL 

5 lowing 
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lowing Hdoftt likens the ftatute to « a tyrant, whet? 
“ he comes, he makes all void j but the Gopjmon-law,” 
he fays, ** is like a nurflng father, makes only void that 
♦* part where the fault is, and preferves the reft.”] 

Mansfield C. J. It is impoffible for this Court to 
look at any thing but the cafe referred to it by the Court 
of Chancery; and it has no authority to give any opinion 
on any thing but the quedion put by the Lord Chan¬ 
cellor ; therefore, as to the quedion laft raifed, we have 
no authority to give any opinion. The quedion put to 
us, is, whether this is aiua£l of bankruptcy 5 a convey¬ 
ance, either of all, or part of a nian^s property, in favour 
of fewer than all the credStors, is an a£t of bankruptcy, 
becaufe it is the means whereby the creditors may be 
defeated or delayed. This deed is an affignment of the 
grantor’s real edates in two couinties, Worcejler and 
Warwick, to the Defendants, in trud, to fell, and out 
of the proceeds, after payment of certain debts, due to 
others and themfclves, to pay the grantor’s mother and 
fider, each 1000/. Is not this then a gift of edates to 
the value of 1000/., to each of tliefe perfons, the mo¬ 
ther and fider, to dtisfy their claims and pay their debts, 
and fo put thofe fums out of the reach of all other cre¬ 
ditors ? It is impoflible therefore to fay that this not an 
adi of bankruptcy. As to the quedion what may be 
the effc£l of thefe provifions on the rights of the bond 
jidi purchafers nnder this deed, we have no authority 
to enquire, it may be a very proper point for the Lord 
Chancellor to confider either in law or in equity, but 
we have no authority whatfoever to confider it. 

The following certificate was afterwards fent to tht 
Lord Chancellor. 


' m 

Maacui^ 

andOtib^, 

nh 

Hpb«^an 

ajadOtherf. 


Having heard the arguments of counfel upon this cale, 
we ape of opinion that the indenture of the 4th of Jul^ 
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1797, executed by the faid Charles I^enry HunU was an 
a£l of bankruptcy. 

J. Mansfield. 
J. Heath. 

S. Lawrence. 
A. Chambrs. 


JVbv. j$. 


Smith v , Spooner. 


In an aAion ''jTHIS was an a^ion ujpon the cafe for ilander of title, 
fris^weffao'for* Plaintiff in his declaration, in fubftance, averred^ 

the Plaintiff to that he was poflefled of a houf: for 24 years, the refidue 
Ae'Drfe^ant*' of a term of 3 1 years, under a demife from the Defend- 
Aleafe,in which zxit to Franchlitiy ai>d an affignment made on the 31ft 
was aprovifofor of Auguji 1809, from Francklin to the Defendant: that 
"wreVffear Plaintiff put up the refidue of his term to fale by 
98 days, being ex- au^^ion : that the Defendant was prefent, and declared 
that the Plaintiff could give no title if he did fell the 
rent^lng*then1n property, and averred a fpecial damage fuftained thereby, 
arrear, the leflbr The Defendant pleaded the general iffue. Upon the 
announced at the cAxife at the fittings after Ft^er term 1810, 

before Chaxnhre J. at Wijlminjiery the leafe was given in 
evidence : it contained a piovifo for re-entry in cafe the 
rent, which was payable quarterly, fliould be behind and 
who came to bny, unpaid for 28 days after either of the days of payment, 
went away. He proved that the Plaintiff, in the month oiAugufi 

xoo/. for the leafe, 1809, expofed to fale by auction his unexpired term in 
but fubfequently the premifes, and that at the time of the fale, when this 

Defendant was prefent, and told the 

snent: held that aq£l:ioneer it was of no ufe to fell the lot, or put it up ; 

no adl.on for flan- hQufg y^as hi» own, he was the landlord of it, and 
der of title lay » "t 

againft him. 

If the leJIee covenant, that if the rent be unpaid a 8 days, the leflbr may re-enter, 
whether a demand qf rent be firft neceffaiy, guare. 

In an arftion for flander of title, the Defendant may give evidence on the generaj 
iffue, that he ipoke the words claiming title inhixulclf. 


fale that the ven¬ 
dors could not 
make a title, in 
confequence of 
which, bidders. 
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no tid? could be made to k. Some other perfons wer6 
there prefenty who faidj they had come to bid for this 
lot, but rather than involve themfelres in a lawfuit, they 
would go away without bidding for it> The au^ioneer 
and the Defendant then went into another room, where 
the Defendant faid he would buy the houfe; he offered 
1 oo/. for the leafe: but the audfioneer faid he had no 
authority to fell it otherwife than by public au£tion. 
The Defendant had, two or three weeks before the auc¬ 
tion, applied to the aufiioneer for the purchafe of the 
leafe. The au£lioneer told the Defendant he thought 
he was liable to the expepces of the audlion, to which 
he anfwered, that he would rather pay ten pounds than 
that the Plaintiff fiiould ^uftain any injury. The ex- 
pences of the fale amounted to 61 , 8/. At that time 
there was half a year’s rent due and in arrear, and cer¬ 
tain parts of the premifes were out of repair, and the 
Defendant had complained of it: at the time of the trial 
the Defendant was in poffeilion of the premifes, and it 
was proved that the Plaintiff’s attorney had recently, in 
the month of May preceding, tendered the Defendant 
the payment of five quarters of a year’s rent, which was 
in arrear, and the colls of the ejedlmcnt under which he 
had obtained pofleflion of the premifes, if the Defendant 
would give back the poffefiion. The declaration in 
ejei^ment had been ferved upon Franeklin only, and not 
upon the tenant in poffeilion j ^e houfe being at the 
time of the fervice Ihut up and uninhabited. Beft Serjt. 
for the Defendant, objected that the Plaintiff could not 
recover upon this evidence, becaufe there was no proof 
of malice in the Defendant, and according to the cafe of 
Hargrave v. Le Bretoriy ^Burr, 2422 , in order to fup- 
port this fpecies of aflion, there mull be proof of malice, 
either exprefs or implied. 4 Co, 18. Sir G* Gerard v. 
fdary Dicket^fon^ iff: ref. If tlie Defendant had 

R 4 alarmed. 


i8to. 

■~ v *— 

Smith 


V, 

Spooijxb. 





Ills. 



CASES IK MICHi^LMAS TERM 

* 

affirmed that the Flaiptiff had no right to die callle and 
manor of if., but that ihc herfelf had right to them, in 
that cafe, becaufe the Defendant herfelf pretends right 
to tliem, although in truth fhe had none, yet no aftion 
lies. For if an affion fliould lie when the Defendant 
herfelf claims an intereft, how can any make claim or 
title to any land, or begin any fuit, or feek advice or 
counfel, but he fliould be fubje£t to an a£lion ? which 
would be inconvenient.” Here, although in fact no 
re-entry was given by the Icafe, ‘upon the ground of the 
premifes being out of repair, yet it is very probable that 
the Defendant, who, it feems, complained of that defeft, 
fuppofed, that a re-entry was thereupon given, and if he 
fo thought, that alone would* be fufficient to repel the 
inference of maiice: and if that had been indeed a 
breach of condition, the PiaintilF could not have ob* 
tained relief, even in a court of equity, to re-ellablifli 
his, title to the leafe. The rent, however, was in 
arrear at the time of the fale, which is proved by the 
Plaintiff’s offer of paying the rent with tlie coils of the 
ejeftment; whether the Defendant has obtained a re¬ 
gular judgment in ejeclment or not is immaterial, for 
inafmuch as the rent was in arrear, the title of re-entry 
had accrued to the Defendant, which fuflicicntly bore 
him out in faying that the'Plaintiff had no right to fell. 
Pell Serjt,, for the Plaintiff, urged, that if a perfoq 
is about to fell property, and another, by any means 
whatfoever, impedes him in felling it, an affcion lies. 
The oppofite principle contended for goes fo far, that if 
pne perfon were about to fell a chattel, as a horfe, an¬ 
other might with impunity charge the feller with felony, 
in having llolen the horfe, if he only took care at the 
fame time to claim the horfe as his own, although he 
had no property in it whatever. Chamhre i. was of 
ppinion that vyords of 1^8 fort'inuft be proted to bp 
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fpoken either through exprefs malice, or under clrcum- 
ftances from which malice may be implied j and he 
thought there were fome circumftances here which ren¬ 
dered it improper to withdraw the cafe from the confi- 
deration of the jury. He direfled the jury that any man 
who has, or fuppofes he has, a title to an ellatc, may 
aflert his own title, unlefs malice is proved to have been 
his motive. Some of thefe circumftances were rather 
fufpicious j it did not appear that'until the Defendant 
had quitted the au£l:ion room, he faid any thing about 
his own right j he only denied the Plaintiff’s right to 
fell j and it feemed fomething like an admiflion of the 
Plaintiff’s right, .that he had offered a fum for the pur- 
chafe of the leafe : it appeared, however, that a re-entry 
was given upon the non-payment of rent, and that the 
rent had been in arrear, wherefore, the whole of the evi¬ 
dence, taken together, difaflirmed the idea of malice. 
It was moreover obfervable, that by the form of the 
condition ufed in this leafe, it was not neceffary to 
demand the rent in cafe of a re-entry j it was not like 
thofe leafes in which the re-entry is given 28 days after 
demand made, but the re-entry here was given in cafe 
the rent ftiould in any event be in arreiir by the fpace of 
28 days. Liberty was referred to the Defendant to lake 
the benefit of his obje<ftion,^by moving to enter a non- 
fuit, in cafe the verdi£l fJiould p,:fs for the Plaintiff. 
The jury found a verdi£l for the Plaintiff, with 61 . 8/. 
damages. 

t 

Bejl Serjt. in the following term obtained a rule niji 
to fet afide the verdicl and enter a nonfuk, ,upoh the 
ground that at the time of the fale there was rent arrear, 
apd no exprefs malice proved, and that where a Defend¬ 
ant has even a colour of title, this fort of action cannot 
be fupportedi upon which occafiem Mansfield C. J. 
pfked, inaftnuch a« there was rent arrear, how a man 

could 
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could fuffer damage by flander of title, who had no title $ 
and Chamhre J. faid, tliat after the trial, when he found 
how obftinate the jury were, he had repented that he 
had not nonfuited the Plaintiff: but at firft he thought 
there was fome (hew of malice, lince the Defendant had 
firft endeavoured to purchafe the leafe, and after the 
fale had offered to purchafe it at a lower rate ; neverthe- 
lefs that he was afterwards convinced that thofe groundr 
were infufheient. 


Frere Serjt. (P^//, who was with him, being confined 
by illnefs,) now fhewed caufe^ He contended that the 
Defendant’s treaty with the Plaintiff for the purchafe of 
the leafe was a waiver of all forfeitures that might have 
been previoufly incurred} (but Mansfield C. J. held that 
a man may well offer a fmall fum for that which is hin 
own, rather than incur the trouble of going to trial to 
recover it.) If the Defendant afferts that the Plaintiff 
has no title, the onus lies upon him to prove it. And 
the only proof given is, of a flaw in the Plaintiff’s title 
at the time of the a£i;ion brought, not of the words 
fpoken : at the time of the a£l: complained of, the Plain¬ 
tiff had the poffeflion of the premifes, and pofleflion is 
a fufficient title againft a wrong-doer. \Mansfield C. J, 
A pretty ftrong prefumptipn mufl: be made, to enable 
you to avail yourfelf of that argument; for until it is 
firft (hewn that the Plaintiff had a title, the Defendant 
is not a wrong-doer.] The Defendant is not entitled to 
avail himfelf of the anfwer that he claims title in him- 
felf, under the plea of the general iffue which he has 
pleaded. That plea is, that he did not ufe the expref- 
fions, whereas his anfwer ought to have been, that tho 
ftatement made is true, that the Plaintiff had no title. 
This fpecies of a^fion is of rare occurrence: but in all 
other cafe;; of flander it is of daily pra^lioe, that if the 
Defendant juftifies the flander, he muft fpecially plead 

hi, 
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his juU.ification, {^Lawrence J. Was not the plea In 
Hargrave v. Le Breton the general iflue, in which die 
like defence prevailed ?3 There the circumftances were 
very ditFerent: the Defendant explained his whole ob- 
jeftion to the title j here the Defendant only throws 
out a dark innuendo, and never fliews what his title was. 

J. referred to the cafe of Sir G. Gerard 
Mary Dickenfon.'] In Cro, EL ipd. the declaration in 
the fame cafe is reported, and it charges no malice, yet 
the Plaintiff fucceeded, although the Defendant made a 
claim of right. Therefore it is not true that no a£Hon 
is maintainable where the Defendant claims an intereft. 
\MansJield C. J. That pofition may not peihaps be 
fupported to the full extent: if a man knows that he 
has not a title, and malicioufly afferts that he has, per-r 
haps it would not ferve j but where there is a bond fide 
affertion of title, it is fufHcient.] There was no proof 
of any demand of rent, nor of any re-entry having been 
made before the fale; without a demand on the 28th 
-^ay, the Defendant had no title of re-entry, confequently 
the Plaintiff’s title was at that time good. Hoe d. 
Forfierv, Wandlafi, 7 T. J?. 117. For this provifo does 
not make the leafe abfolutely void upon the non-payment 
of the rent, it only gives a power of re-entry, and in 
order to exercife that, all the formalities of a demand on 
the 28th day, and of a re-entry, muft be previoufly ob- 
ferved. [^MansfieldQ.l.f and Heath and Gi^im^rv/uftices, 
denied this. Chamhre. If the provifo made the leafe 
a£lually void, fome fort of re-entry would be equally 
neceflary to indicate the leflbr’s will to determine it .3 
Duppay. Mayo, i WilHam/s Saunders, 287. note t6 . ; ail 
the authorities are there colle£led. {^ManfietdC. J. You 
need not labour that point, that in the cafe of a re-entry 
upon condition for non-payment qf rent according to the 
reddendum, a demand and feveral other formalities arc 
peceffary. Thofe points arc all perfefkly well known, 
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and laid down, Co, Litt. 201, Laturence}. adhered to 
the do^Irine of Doe v. Wandlafst that a demand was 
iieceflarjr here.j The ftatute 4 Geo. 2., it is true, dif- 
penfes with thefe fprmalities, but the Defendant has not 
brought hirnleif within that ftatute; and the words of 
that a£l confirm the doiftrine, that at common law both 
a demand and re-entry are iieceflary. [^Lawrence J. 
Re-entry is now ncccliary in no cafe but to avoid a fine.]] 
Even if the provifo had been that the Icafe fliould be 
abfolutely null and void, a demand of the rent would have 
been nocefluvy: fo a rent i» nominepcetia cannot be enforced 

c 

until a demand of the original referved rent has been 
made, i Ro. Ab, 459. Co. Liit. 202. a. \_Alanijield C. J. 
Lord Kenyon C. J. certainly lays it down very unre- 
fervcdly in Doe v, Wandlafs, that on a provifo for re¬ 
entry, there muft be a demand and all the formalities 
attendant upon a condition broken; but the common 
import of thefe words is, that “ if I do not pay you 
your rent within the 28 days, you (hall re-enter and 
within the 28 days the tenant muft find out his landlord, 
though he be 2Co miles off, if he is within the four feas, 
and pay him his rent, otherudfe his eftate is voidable : 
but I do not think the cafe turns upon this point, nor do 
I agree that the onus of .proof is on the Defendant.] 
Next, admitting that the Defendant could juftify fome 
Hander, he cannot juftify the terms he has made ufe of. 
Cro. Ei, 427. pi. 28. Fennyman v. Rabatihs. S. C. Mo, 
410./>/. 558. The v/ords fpoken upon a fale were, “ I 
know one that hath two leafes of his land, who will not 
part with them at any reafonable rate and the Defend¬ 
ant juftificd by rcafon of leafes made to himfelf, and 
upon verdict for the Plaintiff, and motion in arreft of 
judgment, the Court held the plea bad. So Earl of 
Northumberland v. Byrt, Cro. Jac, 1(53. The Plaintiff 
declared that the Defendant faid, “ The late Earl of 
Arundelf lord of the manor of Haulbert Brian, did make 

a leafe 
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a leaf§ of my tenement in Ha^elbert to one Mr. Blough- 
ton for 6 o years, to begin after the expiration of my 
cuftomary eftate, &c. and the fame is a good Jeafe 
ubi reverMt Arundel did not make any 

fuch leafe. This Defendant juftified, that the Earl made 
fuch a leafe, and that Stoughton afligned to the Defend¬ 
ant, wherefore, for maintenance of his title he fpoke 
thefe words. Upon a replication, de injurid fud propridy 
and iflue joined thereon, a verdi€l was found for the 
Plaintiff; and it was moved in arreft of judgment, upon 
the ground that he juftifying^ the words by reafon of 
the affignment of the l^afe, and in maintenance of his 
own title, an action lay not; fed non allocatur: for in his 
words he doth fhew thatlie fpake ffiem for himfelf, and 
in maintenance of his own title ; for it is lawful for 
every one to fpcak in countenance and maintenance of 
the title which he claims: but the words in thcmfelves 
import that he fpake them to countenance the title and 
intereft of a flranger, which is not lawful. And now, 
when he is fucd to be punllhed for them, (they being 
falfe as is pretended,) he cannot excufe himfelf by en¬ 
titling himfelf, when the words did not at firft import 
as much.” fAll the Court agreed, thgt in both of thefe 
cafes the pleas were no other.viife bad, than becaufe they 
were falfe, and not confonant to the fa£ts j fo that the 
iflues were properly found agaiuft the Defendants.] 
The reafons there given are good, and are founded on 
good fenfe, and in this cafe, if the leffor had explained 
the grounds on which he conceived himfelf entitled to 
re-enter, the auftioneer, who expofed the premifes to 
fale upon the terms of the vendor's clearing off alj in* 
cumbrances to Michaelmas rSop, would immediately 
have healed the defciff of title, by tendering to the De¬ 
fendant his rent up to the time of the fale, and the cofts 
of the ejedment j after which the title of the vendor 
Would have been good again. MUdmaf% cafe, i Uep, 
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177. it was held that an a^lion might be maintained fof 
inilifting on that as a leafe, which was fo doubtful, that 
the Coutrt hehtated whetlicr it were a leafe or not. That 
indeed was the cafe of words fpoken by a perfon not 
interefted in the property. In Hargrave v ImC Bretcny 
the Court thought that the weight of the evidence dif* 
aihrmed the prefumption of malice : but this Defendant^ 
fo far from going to prevent thcfleafe from being fold* 
goes with an intention to purchafe it himfclf, and oiTers 
100/., an inferior conllderation, for that which he knew 
to be of value. The queftion of malice has been fub* 
mitted to the jury, and they have alErmed it* 

Befl Serjt., contrk^ was flopped by the Court. 

Mansfield C. J. The ground of this a£lion is, that 
the Defendant is fuppofed falfely and malicioufly td 
flander the title of the Plaintiff. Here is an audlion, 
and the Plaintiff's eftate is put up} it does not appear 
whetlier the Plaintiff was prefent: the au£tioneer, as 
agent for the vendor, probably knew fomething of the 
cflate: the Defendant fays, the Plaintiff cannot make a 
title ; the auctioneer afks no queftions ; if he had afked, 
and the other had affirmed fomething falfe, it might have 
been different: it does not'appear how the petfons came 
to difperfe; for, generally, perfons attending a fale 
would not difperfe on the word of a ftranger; but it was 
faid by the counfel that there were only two or three 
perfons there prefent. At the time of the trial, the 
Defendant was in poffelfion of the premifes \ but it docs 
not appear how ; the Plaintiff’ however knew how, and 
might have explained it by evidence, and except for the 
leafe, upon which the Plaintiff was entitled to equitable 
relief, the Defendant had then, in fa^, as good a title as 
he had before he had demifed. Stopping here then, 
what evidence is there of malice ? What evidence that 

the 
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ihe Pl^tiiF meant any thing more than to aiferthis right 
to that poiTeihonj which he afterwards obtained before 
the caufe was tried ? On the part of the Plaintiff it 
was faid, the Defendant ought to prove his title: that 
. is not neceffary ; for pretty ftrong cafes fay, that if a 
ibefendant fays he has title to an eftate, no adfion will 
** lie againft him^ therefore it cannot be incumbent on lunf 
to prove his title. But it is objeded, diat fuppofing 
this was a cafe where a claim of title in the Defendant 
might be a ground of defence, yet he cannot give it in 
evidence on a plea of the general iffue. That how¬ 
ever is diredly oppofite^to the cafe of Hargrave v. 
LeBretorii where the general iffue was pleaded: but, 
according to common fenfe, it cannot be neceffary to 
plead fpecialiy. He alledges that the Defendant has 
flandered his title malicioufly; if he had no title, he had 
nothing to be flandered. The flander alfo mull be ma¬ 
licious, and what proof of malice is here ? I think the 
rule mull be made abfolute for a nonfuit. 
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Heath J. I am of the fame opinion. There is no 
pretence of cxprefs malice, and as little proof of implied 
malice. 

Lawrence J. I am of the'lame opinion. An a£lion 
can only be maintained where the words are fpoken ma¬ 
licioufly. It is not neceffary to plead fpecialiy, it is for 
the Plaintiff to prove malice, which is the gill of the 
adion, and is a part of the declaration important to be 
proved by the Plaintiff. The fpecialiy pleading a jufti- 
Hcation would admit the fads dated in the declaration, 
and amongd others the malice. Now as to the fads, 
what is this cafe ? A man thinking he has a right to 
recover poffeflion of a term for fome mifcondud of his 
tenant, and hearing the term is to be fold, goes to the 
audion,' and fays, the vendor cannot make a tide; now 

does 
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does not he a£l herein as an honeft man ? What would 
have been faid, if he had lain by, and permitted another 
to purchafe it, before he difclofed his claim ? The rule 
therefore muft be made abfolute for a nonfuit. 


Chambre J. concurring, 

The Rule was made Abfolute. 


NuV. 31 . 


Dawson v. .Wood and Others. 


The Plaintiff ^HIS was an a£lion of trefpafs, brought againft the 

^ubHc^Liufe, for flieriffs of London, their oncers, and the Plaintiff, in 

which he could an execution againft Pyhe, for taking the liquors and 

not hitnfelf obtain in the Pkds Head public-houfe in the Old Bailey, 

a licence, becaule ^ , * •' 

he refided in ano- and detaining them until they compelled the Plain- 

ther tavern, put j-jg* p;^y (55/. to procure their liberation. Upon 

|)erfon,*into^thc fittings after the laft Trinity term at Guilds 

houfe as his fer- hall, before Alamfuld C. J., it appeared that the Piain- 

vant, to keep it for purchafcd the Icafe and fixtures of this houfe by 

him, andfupplied * i 

him with money appraifcnacnt from Vinall, a former tenant, that the 

to pay for the plaintiff now paid the rent for it to his landlord, who 
licence, which was , . . . • , 1 , 

granted to B. ^as a brewer,, and fuppKed Inm with beer, the money 

Held that the for wdiicli he received of the Plaintiff at another tavern, 

fl}erifF\\as not en- j-gpf Mitre-Court i that the Plaintiff alfo 

der an execution purchafed all the liquors and provifions that w^ere con- 

againft B.,ihs fumcd in the houfe ; and that all the tradefmen wdio 

Plaintiff’s liquofs .... 

and chattels in the furmlhed any part thereof, gave credit to him alone. 

houfe, committed jt wras proved to be the praflice among the city ma- 

tn .8 ’b cuftoHv ^ * a / 

giftrates, not to grant a licence to any perfon to fell 
beer at any houfe at which he did not refide, and not 
to grant two licences to the fame perfon to fell beer at 
two public-houfes within the (ame vizard of the city ; in 
confcquence of which rules, the Plaintiff, who had an¬ 
other public-houfc within the fame ward wherein tliis 

houfe 
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houfe ftood, cau&d to take oot the beet Kccnce in 
his own name, and fupplied him with money for that 
purpofe; the beer licence had before the preffent year 
been taken out in the name of Hindleyy who was a waiter 
of the Plaintiff at bis tavern in Mitre^Cmtrt^ and who 
then refided in this houfe, but did not keep houfe on his 
Own account: and the wine and fpirit licences granted to 
Htndley for this houfe were fiill in force at the time of 
the execution levied, and his name then ftill continued 
on the door. Pyie^ who had then lately been difcharged 
out of the Fleet prifon under an mfolvcnt aft, was pift 
into the houfe by the I^aintiff to manage It he Sept 
there, he had no wages, but a mere fubfiftenCe; he paid 
the taxes, and the brewei^s demands for beer, with mo¬ 
ney taken out of the till on the Plaiiitiff^s account. All 
the furpliis of the money received from the faie of li¬ 
quors, after defraying neceflary expences, was paid over 
by Pyhe to the Plaintiff. The Defendants took the goods 
in execution under a judgment for a debt due from Pyle 
before his difeharge, but reftored them on payment by 
the Plaintiff of the debt and cofts, amounting to 661 . 13/. 
Mansfield C. J. thought, that though the Plaintiff ftir- 
nifhed the money for carrying on the bVifiners, the liquors 
and beer machines taken were jet to be confidered as 
the ftock in trade of Pyle^ tkho was carrying on this 
trade \ and that if this were not fb, a fraud would be fuc- 
ceftfully praftifed on the police and the juftice of tho 
country, which had no fecurity from the perfon from 
■uthom they ought to have it, for the good keeping of this 
houlb, and alfo a fraud upon every perfon who dealt with 
Pfitiy by giving him an appeatance of pofleffing pro¬ 
perty : and as there was not in this cafe the queftion to 
be left to the jury which ufually arifes, whether a fraud 
had been praftifed on any creditor, he uonfuited the 
Plaintiff. 
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Serjt. having on a former day in this term' 
obtained a rule njfi for fetting afide the nonfuit, and 
entering a vcrdift for the Plaintiff for € 61 . \y. da¬ 
mages ; 

Serjt. fliewcd caufe. He contended that inaf- 
much as it appeared that the Plaintiff lent Pyke the ' 
money to procure the licence, this was a cafe of grofs 
fraud; and he argued that it was fimilar to the cafe of 
Lingham v. Biggs, i Bof. ^ PuH. 82. \_Hcath and 
rcnce, Jullices, both obferved that the cafe cited arofe on 
the ftatute 2 iJac.i. f‘. 19. yiii.] The Plaintiff has 
lent himfclf to a fraud in order to cheat Pyhh creditors, 
by making them fuppofe that the goods belonged to 
Pyke, and he is now efloppcd from faying that they are 
not Pykis. 

Bejl TXiAVaughan Serjts. contra. Even fuppofing it were 
the general law, inllead of a mere regulation of the ma- 
giflrates, that the perfon licenfed muft live in the houfo, 
it does not follow that the confequence of the infradlion 
of the law is the forfeiture of all the property which 
is put into the houfe, a confequence which would feri- 
oufly aflbdl many perfons who put pcrfoual property of 
great value into hotels,* in London, and clfewhere, in 
which they do not ihemfelves live. The vifible poffefr 
lion of goods is not fufficient to juflify a caption ; the 
fheriff takes them at his peril: if that wore fufficient, 
the ftatute of 21 Jac. would have been unneceffary. It 
is, belides, a very different cafe, whether the former 
owner of goods, after felling them, even for a valuable 
confideration, ftill retains the pofTeffion, or whether an 
owner originally having, and ftill retaining the property 
of the goods, commits the cuftody of them to another ; 
and from Twynds cafe, 3 Co. 80. downwards, it ha^ 
never been held that the putting a man into poiTeffion of 

goods 
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goods Y'idch were not originally his, makes them a fund 
for payment of his debts; and as for obtaining for him 
a falfc credit by the means of fuch poflelllon, the name 
which ilands upon the door of the houfe, which is 
not Pyie, but Hmdleyi could not mifload the Defendants 
into this error; and even all the licences, except the 
beer licence, (which was obtained in Pykes name only 
four days before the execution levied, and therefore 
could not be notorious,] are ftill granted in Hiiidley\ 
name ; any one of the tradefmen who ferve the houfej 
and who all give credit to the Plaintiff, not to Pyke^ 
would, upon enquiry, haye told the Defendants that 
thefe were the goods, not of Pyle^ but of the Plaintiff, 
whofe houfe only this muft be laid to be, in an indifl- 
ment in cafe of burglary. It was not the poflcffion of 
the goods that induced the Plaintiff in the execution, 
to give credit to Pylvt for the debt fubfifted three years 
before. It was never left to the jury whether this 
were any fliift or contrivance to caufe Pyke to be confi- 
dered as the owner of thefe goods. 

Mansfiei-F) C. J. I thought at the trial that the con- 
duft of the riainiiif had not left it in his power to fay, 
as to the creditors of Pyke^ tl\a 4 : Pyke was not the real 
owner of thefe goods. It was nonfenfe to talk of the 
goods being lent, for the goods were to be confuraed, 
not to be returned, therefore it was the fame thing as 
the Plaintiff’s telling the world, or at leaft the magif- 
trates, that Pyke was the perfon legally entitled. The 
Plaintiff is the a£Iual procurer of this licence, and fur- 
niflies money for it, and it feemed to me to flop the 
plaintiflF’s mouth, and to put it out of his power to fay> 
tl\efe were not Pyids goods. I find my learned Brothers 
are of a different opinion. I defer to their autliority, but 
irannot fay I think otherwife. 
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Hf.ath J. I cannot agree with my Lord, 4 is not 
fufhcient that Fyke is the oitenfibie owner of the goods 
if It), there w'ould have been no need of the Hat. 21 Jac 1., 
and fo to hold, would be extending that ftatute to all 
other cafes as well as bankruptcy. The cafe of Cadogan 
V. Kennci, Convp. 434., and the other cafes in the King*# 
Bench, arc very dittinguifliablc from this. 

Lawrence J. In the cafe of HafiHnton v. 6V//, 
3 T. R. 620., where cows were bought and fettled on 
the wife, it was held that they were not liable to an 
execution for the hufband’s debts. If there is any thing 
in this cafe, it would be the argument that the pofl'effiou 
of the goods gives Fyke a fall? credit; but the fame ar¬ 
gument would hold wherever goods have been lent. 
and it has never yet been held, (unlefs where, as in 
T'w\f2ei*& cafe, the original owner has fold goods and’ 
retained the poflellion, and except in cafes of bankruptcy, 
on the ftatute 21 Jac. 1.,) that a perfon may not give 
the poffelTion of his goods to another. It would be of 
very great importance, for many trades are carried on 
by ollenlible perfons, where others are behind, who do 
not appear; and it has never yet been held, except in 
cafes of bankruptcy, that they are liable for the debts of 
their fervants, 

Chambre j. I am of the fame opinion. The fta¬ 
tute of 21 Jac. I. would never have been made, if the 
law had been fo. I am of opinion with my two Bro¬ 
thers who fpoke laft, and it would be extending the pro- 
'viCons of chat ftatute much farther than has been hitherto 
done, to apply it to tliis cafe. 

Jlule abfolute for entering a verdi£f for 
Flaintift> for 13/. 
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OuLDS and Others v. Sansom« »»• 

'T^HIS was a writ of right. The demandants, three Feme covert 
coheireffea, femes covert, fuing without their huf- ** 

bands, by their attorney, demanded certain premifes in 
Leighton, Effex. They counted upon the feifin of Mary 
Lewis, and averred that^ upon her death, for tliat (he 
died without ifTue of her body, the right defeended to 
John Spriggs, father of the demapdants, who was coufin 
and heir of the faid Mary, and further derived title to 
themfelves from him. The tenant demurred fpecially, for 
that it was not exprefsly and pofitively averred and (hewn 
how John Spriggs was couHii and heir of Mary Lewis, but 
only argumentatively, whereas the coufinage of the faid 
John to the faid Mary, ought to have been direftly and 
•xprefsly (hewn by the count. 

Serjt. in fupport of the demurrer, took a preli<i 
minary objeftion, that femes covert could not make an 
attorney. 

Shepherd Serj. admitted he cpaild not anfwer this obirx 
je£lion. 

Lawrence J. It is matter in abatement of the writ. 

The judgment muft be quod hreve caffetur. 

Judgment for the tenant. 
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Nov. »3. Mayor of Doncaster v, Day^ 


What a '^HIS was an aftion of trefpafs, brought by the 

vntnefs has fwom mayot and corporation of Doncetjlery to try whether 

WetTthefome ^ go®'*® ^‘P® 

parties,is evidence lying in tlicir river, over a bank at a place called 

in the caufe, and J^oding-Hill , which the Plaint-iffs claimed to be their 
may either be read - , ... 

from the Judge^s fod ireehold, in order to cart the goods upon a lugh- 

notes, or proved way lying beyond the .bank, and parallel to the river: 
no°e" OT^recdlec- fame Plaintiffs had commenced other aftions for 


tion of any perlbn 
who heard it. 


the like caufe, againft other Defendants. They had 
proceeded to trial in this caufe } and the verdifl being ad- 
verfe to the corporation, anti repugnant to the weight 
of evidence, upon an application for a new trial, the 
Court had dire£l:ed, that this caufe jQiould abide the 


event of the verdift in another of the caufes, W'hich was 
in progrefs for trial. 


Clayton Serjt. on this day prayed on belialf of the 
Plaintiffs, that if any of the witnefles, many of whom 
were very aged, fhould die, or become unable to attend 
in the mean time, their eyidences given upon the formgr 
occaflon, might be read at the next trial. 


Mansfield C. J. You do not want a rule of Court 
for that purpofe : what a witnefs, fince dead, has fworn 
upon a trial between the fame parties, may, without 
any order of the Court, be given in evidence, either from 
the Judge's notes, or from notes that have been taken 
by any other perfon, who will fwear to their accu¬ 
racy; or the former evidence may be proved by any 
perfon who will fwear from his memory to its having 
been given. 

Heath J. concurred in refiling the application. 



IN TflE Fiftt-eirst Xeaih OF GEQRGE III. 


Venn v, Warner. 


2^1 


1810. 


Nov. 24 . 


JN the commencement of this a£lion the PlaintilF vaS 
called by his true name of Daniel Nicholas V but 
the Defendants, both in giving bail to the fhcrifF, and 
in putting in bail above, called the PlaintliT Chriftian 
Nicholas VenUf which name was found in the bail re¬ 
cognizance; the Plaintiff having fued in that name in 
an adlion againfl: the bail, they pleaded nul tiel record. 
The miftakc being difco^cred, Clayton, Serjt. had ob¬ 
tained a rule nifi for amending the recognizance, and the 
fubfequent proceedings, ty fubftituting the name of 
Daniel for Chrijlian, 


If ball by mir- 
take mifname in 
the recognizance 
the Plaintiff to 
wliom they mean 
to be bound, the 
Court will not 
rcdlify the recog¬ 
nizance anti pi*o- 
ceediugs in an 
action thereon 
after illuc jollied 
on nul tiel record. 


Lens Serjt. flicwed caufe, upon an affidavit, which 
repelled the charge made by the Plaintiff, that the bail 
had delignedly made the mifnomer with a view of elud¬ 
ing the refponfibility. 

Clayton, contra. If no fraud was praffifed, the bail 
intended to be bail in this caufe ; and then it is only a 
clerical miftake, which the Cpu3*t will reftify. There is 
no difpute about the identity of the parties meant, nor 
any aftlon pending in the Court at the fuit of any per- 
fon named Chrijlian Nicholas Venn, and the miftake, if 
any, originated with the Defendant, but if it were a 
trick of the Defendant, then the reafon is the ftronger 
that he ought not to be permitted to profit by it. 

Lawrence J. It amounts to this: the bail fay they 
acknowledge themfclves to be indebted to Chrijlian, not 
to Daniel; thefe are therefore not bail in this caufe : th^ • 
^Defendants have never recognized in this adfion, 





1810. 

Vbjin 

V. 

Wakneb. 
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The Court difcharged the rule, and upon the iflue of 
nul iiel record^ gave j udgment ior the Defendants. 


Nov* 24 > 


Harris v. Pack wood and Another. 


If a carrier 
gives notice that 
he 'Will not be 
accouniabie for 
goods above the 
■value of ao/. un- 
lels entered and 


was an action brought iigainft the Defendants, 

who were common carriers, to recover tJie value of 

forty-fix pounds of filk, delivered to them in Londottf to 

be carried from thence by their waggon to Coventry^ and 

never received there by the copfignces. Upon the trial 

an infurance paid, at Guildhall, at the fittings after the laft Trinity term, 

i^c dh^ed Ttnvrence J., it was preved that the goods were 

for cairiage* ac¬ 
cording to their 
vahie, a perfon 
who enters filk 
exceeding the 


delivered and booked at the warehoufe in London, front 
whence the waggon fet out, and that they were fecn fafe 
at MarhetStreet, in the road to Coventry, but tliat they 
never arrived at Coventry, That their value was 126/.; 
valuc^of 2o/,^nd that the waggon by which they were carried, formerly 
infurance, cannot was built with bows, and when the bows were clofed, 
recover any part jt was very difficult to take a large parcel out of tho 

Uic*goc^!*tf bft. waggon, but that for fome time paft thefe bows 

Although the had been taken ofl’ and difeontinued, in order to make 

price he agrees to more eafy to load the waggon, and to enable it to re¬ 
pay for the car- ' V®®,. 

riage of die filk, ceive a larger Ipad, but that this alteration rendered it 
is, on account of eafier matter to take out a parcel. The waggon had 
^her^an^^e^* formerly been guarded, but there had been no 
ordinary price guard to attend it for the laft two years. The waggon 
ufually arrived at Tovocejier at two o’clock in the morn¬ 
ing, and remained there until twelve at noon, in a yard, 
under the wall. It was the waggoner’s practice on his 


charged for the 
carriage even of 
bulky articles. 
And although 


^r^tS the "P innkeeper, and to go to bed 

|ols happened by 

any of foofe accidents againft which the law makes Itira an Infurer. 

•The carrier it not bound to prove that he ufed realqnable care. 

Semh, A cariSw entitled to make a highsr charge for the fuperiorrUk attending the 
of valUjdiie goods, but die charge muft be reafonable. 


himfelf. 
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himfelf. The Defendant relied upon his having pub- 
liflied an advertifement in November 1808, which he 
had fent round to all the filk-traders who then ufed his 
waggon, and amongft otherSi to the Plaintiff, announc¬ 
ing that he would not be accountable fgr any package 
whatfoever above the value of 20/., unlefs entered, and 
an iiifurance paid, over and above the price charged for 
carriage, according to their value, and that no fuch in- 
furance had been paid^ in this cafe; the Plaintiff an- 
fwered this by proving a former advertifement circulated 
by the Defendant, containing fpecial terras for the car¬ 
riage of filk, viz, 9/. per cwt,% while for ordinary 
bulky articles he charged 6 s. only, and he contended 
that the higher price of 4d. per cw/-, included the 
premium of infurancc. It was admitted, that if the 
goods had been delivered, the Plaintiff would have paid 
for them at the rate of pj. 4^/. per c%ut. Some other per- 
fons paid a halfpenny per lb. of filk, bchdes tlie price 
of carriage, for infurance. 

Shepherd Serjt. for the Defendant, contended that the 
claim for infurance meant the fame thing, as if the De¬ 
fendants had faid, if goods are of a certain value, we 
muft receive a halfpenny more in every pound of their 
value for carrying them; and as the Plaintiff had not en¬ 
gaged to pay that, he could not make the Defendant in 
any wife refponfible for the lofs, 

Lawrence J. thought, that as a fpecific fum was paid 
for the carriage, and fomething was to be paid over and 
above the carriage for infurance, the word infurance 
muff be applied to thofe riiks againff which a carrier is 
bound by law to infure, qud infurer, as fire, robbers, 
armed force and the lihe, and that the fum required for 
infurance muff be received as the price of guarding 
againff tliofe accidents; but that without tlie payment 

of 
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aad Anotksni 
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i9io> 

Harris 


v< 

Tackwood 
and Another. 


of any fucli infurance, lie was ftill bound to -guard 
againfl !ofs by expofurc, carcleflnefs, driving into a river, 
or the like; otherwife a carrier might receive the price of 
carrying the goods, and neverthelcfs be as carelefs as he 
pleafed : in this cafe it did not appear that the parcel was 
not lofl; through mere negligence: there was good rea- 
foii why a carrier fiiould bo made accfuainted with the 
value of the goods committed to him, that he might 
take the greater precaution againfl: fire, or take greater 
force to refill felons i but here the Defendant was fatif- 
fied with the price of the carriage, and undertook to 
carry for that price, but claimctl fomething further for 
infurance ; what does that mean ? furely not for an in¬ 
furance again ft his own default of duty ! It was incum¬ 
bent therefore on the Defendant to flicw that he took 
reafonabic care of them, not on the Plaintiff to prove a 
negative, and that the Defendant took no care of them. 
The jury, under his diredlion, found a verdidl for the 
Plaintiff', for 126/. damages, with liberty referved to the 
Defendants to move for a new trial or nonfuit as they 
might be advifed. 


Shepherd Serjt. having accordingly in the prefent term 
obtained a rule niji to eiit6r a nonfuit. 

JBeJi and Vaughan SerjtS. on this day Ihcwed caufe ; 
when Lanvrence J., upon reporting the evidence, faid, 
that at the time of the trial he had not read the cafe of 
Nicholfon V. Willany 5 EaJ}, 507. In that cafe there was 
no diftindlion in the advertifement between-the price of 
carriage, and the price of infurance, but the diftindlion 
was taken in argument, and relied on; the Court, how¬ 
ever, held the Defendant not liable. contended that 
this difference in the two advertifements materially dif- 
tinguiffied the prefent cafe from that of Nicholfon v. ^»7- 
tans here the contrail is, that a certain price ihall be 

6 paid 
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paid for carriage, and an infurance over and above that; 
therefore, iiiaftnuch as the conttti£t is to be taken nioft 
ftrongly againft the party who words it, the price of 
carriage is the compenfation for the labour and diligence 
to be beftoweil, and the price of Infurance is the price 
foF covering thofe rifks which are purely accidental. 
\La'ivrence J. In Nichalfon v. Willan it was very doubt¬ 
ful whether the goods had gone by any carriage.] By 
the ftatutes 3^4 W.^ M. c, 12., and :i G. 2. c, 28., 
the price of carriage is to be fixed by the magiftrates at 
their quarter-feflioiis, and the latter ftatute iiiilidls a pe¬ 
nalty of 5/. upon carriers who bring goods to London, 
for taking a liigher price than is allowed by the feflions 
of the county from whiclr they fet out; and this ftatuto 
is not, as it has been fuppofed, repealed by any fubfe- 
quent adl; but if thefe ftatutes be now in force, it is im-. 
poflible that a carrier can refufc to carry goods for the 
price which the fofiions fix. J. It does not ap¬ 

pear that any order of feflions has been made in the 
prefent cafe.] The cafe of Oppenheim v. Rujjfell, 3 Bof. 

42., contradidlis the pofition, that though a car¬ 
rier cannot get rid of his whole refponfibility, he may 
vary it in any fliape that he pleafes. All four of the 
Judges there held, that ,a'’carrier could not create 
a lien upon the goods delivered to him for his ge¬ 
neral balance, becaufe he w'as bound by the law 
of the country to receive and carry goods for a rea- 
fonablc reward. ^Lawrence J. That w^as a lien as 
againft the owner of the goods to whom they were con- 
figned : the Court did not fay tliat the carrier could not 
liave a general lien againft the party fending the goods, 
if he were alfo the owner.] But as tltc law binds the car¬ 
rier equally to infure, as to carry, if he cannot proferibe 
the terms on which he will carry, fo neither can he pre. 
feribe the terms on which he will infure: or, if he may, 
yet it is not competent to him to require payment for 

an 
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Harris 


V* 

PAt'kwOOD 
and Another. 


tin infurance againft his own negligence, by whieh, fip 
far as appeared, this lofs was occafioned. Nay more, it 
was the elFe£t of his own cupidity, for the waggon for¬ 
merly was advertifed as going with a light and a guard, 
and inafmuch ‘ 'as the Defendant had never publicly 
countermanded that advertifement, the Plaintiff had a 
right to fuppofe that it was Hill lighted and guarded : 
he w'as alfo bound to have a waggon feciire from theft, 
to which he has rendercil it more iiable by taking off the 
bows ; yet, without giving any notice of the alteration, 
he continued to receive the fame rate of carriage as he 
did when the bows were there ahd the waggon guarded, 
which is a grofs fraud. The non-payment of the price 
of infurance cannot exonerate the carrier from the duty 
of ordinary diligence and care; if he wifhes to avail 
himfelf of his renunciation of the chara£ler of infurer, 
he muft fhew that the lofs happened by an infurable ac¬ 
cident, and not by that degree of negligence, againft 
which every man who undertakes to do any thing for 
hire, is bound to guard. The cafe of Tyly v. Morrice, 
Garth. 485., and all the old cafes, are cafes where a de¬ 
ceit is put upon the carrier as to the value of the goods, 
and he is relieved againft it. Laney. Cottony Suli. 18. 
Lord Ho/t C. J. fays “ it Is ,a hard thing to charge a 
carrier j but if he fhould not he charged, he might keep 
a correfpondence with thieves, and cheat the owner of 
his goods, and he fliould never be able to prove it.^' 
This is not only found law, but excellent fenfe, as well 
as great authority. Lyo/i v. Ale/ls, 5 Ea/}, 430. The 
carrier had given notice « that he would not be liable 
for any damage which fhould happen to a cargo, unlefs 
it wete occafioned by the want of ordinary care in the 
miifter or crew of the vefiTel, and in fuch cafe, he would 
lol. per cent, upon the lofs, provided it did not ex¬ 
ceed the value of. the veflel and freight: and that pcrfotli 
defirous of having their goods earned free of any rifle, 

might 



IN THE FlFTt-FlEST YfiAH Of GEORGE III. 


might^have the fame fo carried by entering into an agree¬ 
ment for the payment of extra freight, proportionable 
to the accepted refponfibility.” Yet, where a lofs hap¬ 
pened by the veflel not being feaworthy, the owner was 
very properly held liable to the whole extent of the lofs, 
though it was not one of the events in which he con- 
fented to be in any cafe nor to any amount liable. 
Ellis V. Turner, 8 Term Rep, 532. The Defendant 
endeavoured to avail hirnfelf of a fimilar notice, but the 
matter of the veflel having carried the goods beyond the 
place where they were to be delivered, and at which 
fhe touched and delivered a part, and the fhip being 
loft on the ulterior voyage, it was held that the owner 
was liable beyond the loL per cent, for the full amount 
of the lofs. It would be carrying the matter much 
further than the cafes have hitherto gone, to fay that be- 
caufc a perfon does not infure, therefore he fliall have 
no remedy for a lofs which is not occalioncd by infu- 
rable perils. The contrail in this cafe is not very explicit, 
but it is to bo expounded with at leaft as much liberality 
towards the public as towards the carrier. If then it 
had been exprefsly worded that the Defendant would 
not be liable for any lofs incurred by the negligence of 
hirnfelf or his fervants, unless an infurance over and 
above the charge for carriagfc were paid, would not the 
Court reje£l thofc words, and fay that he ttiould not re¬ 
quire a premium for infurance againft lofies which might 
happen for the want of that care which is paid for in the 
price of carriage ? 


xSxo. 

Karris 

V. 

PACKWOtHJ 
and AAothec. 


Shepherd, contra. The cafes of Lyon v. Mells, and 
Ellis V. Turner are not applicable j the firft was decided 
on the ground of grofs negligence in the carrier, who 
had accepted the goods to carry, not upon the ground 
that he might not limit his refponfibility. In the fecond 
osfe the goode not lofli in the courfe of the carriage 

which 
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which the Defendant had undertaken, but he had- gone 
beyond the point where they were to be delivered. If 
the law, that carriers may limit their refponfibility, be 
wrong, the legillature alone can alter it \ but it probably 
is the wifefl policy to leave things to find their own level; 
if the law fixed the fame price for goods of the higheft, 
as of the Icaft value, no one would be a carrier. To 
fhew that the law had long been fo eftabliflted, he cited 
Kenrkh v. EggleJloUy Aleyn 93. Tiley v. Mon ice. Gih- 
henv. PayntcTii 4 2298. Clay v. Willan^ i H.Bl. 

298. I%et V. Mouniaitii 4 Eajl 371. A warehoufe- 
keeper may be anfwcrablc for a lofs by fire, if tlie lofs 
happens by his efpecial grofs negligence : but in general, 
a warehoufe-man is not anfw^rable for that fpecies of 
lofs. So, a carrier, like any other perfon, may be liable 
for grofs negligence, but if he makes an efpecial accep¬ 
tance of the goods, he is not liable unicfs the Plaintiff 
fliews that he is guilty of this grofs negligence. It 
would be impofliblc for the Defendant ever to prove the 
negative, that he was not guilty of grofs negligence, 
Rothwell V. Ddvis, B. R. fittings after the laft Eafler 
term before Bayley J., the carrier gave notice that he 
would not be anfwcrable “ unlefs the goods were en-^ 
tered, and properly paid for.” Nothing was paid but 
the booking, and it was held that the Plaintiff could not 
recover. So, in this cafe, the carrier requires the goods 
to be entered according to their value,” which is not 
done ; fo that even if all tliat relates to the infprance be 
laid out of the queftion, ftill die Plaintiff cannot reco» 
ver. [^Lawrence J. No, the words are, “ will not be 
anfwerable unlefs entered,” he does not fay “ entered 
according to the value,” but that the infurance {liall be 
according t0‘ the value.] Clay v. Willan is in point, 
where the words were that he would not be anfwerable 
Ibr goods above five pounds value, unlefs entered as fuch, 
|nd a penny infurance paid for each pound value. If 
1 the 
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the catrier were to fay he would not be accountable 
for any of his afts commillive or omifGve, although they 
amount to grofs negligence, that would be an exception 
of the very thing, and the Court would not permit fuch 
a contract; but that is not this cafe. 


iSip. 

HAjRita 

v.‘ 

Packwooo 
and Aiu>|htr^ 


Mansfield C. J. Thefe cafes, fo decided, feem to 
have decided the prefent. However we may wifli the 
law to be, we cannot make it different than as we find 
it. In looking into th6 books, we find the fpecial ac* 
ceptance much older than I had fuppofed it to be. And 
it leads to great frauds, for on' account of the number 
of perfons always attending about thefe open waggon 
yards and offices, every 45erfon Handing around is ap¬ 
prized that this or that parcel contains watches or 
jewels to tlie amount of many hundred pounds ; this is 
a great inconvenience, but however inconvenient it is, it 
feems that from the days of Aleyn down to this hour, 
the cafes have again and again decided that the liability 
of a carrier may be fo reftrained ; then the queftion is, 
whether this lofs is within the contra£t*that has been 
made, and it feems, according to one or twD of the cafes, 
that it is not j for tlie Ioffes have been of a very fufpicious 
nature; in one cafe, the parcel feems to have been loft, 
before it left the yard; but however, as there was no 
proof here of exprefs negligence, it feems that there 
muft be a rule abfolute for a nonfuit. It would, how¬ 
ever, be ufelefs to pafs any fuch ftatutes to. limit the 
price of carriage, if a carrier be at liberty to charge what 
lie pleafes: the price muft be reafonable. 

Heath J. was of the fame opinion. In fome wag# 
gons there are particular fafe places in the very centefji 
to depofit jewels and articles of fuperior value, when they 
;^re known to be 
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Nov» 26. 

After a Defend¬ 
ant has undertaken’ 
to accept Ihort no¬ 
tice of*trial, he 
cannot compel a 
Plaintifl^ refident 
abroad) to give 
Security for colU. 


CABtS IK MICHAELMAS TEJtM 

LA'W’A^mce J, I was not aware of the cafes whith 
hare been made ufe of, for the word “ infurance.” It 
is a very foolifli word, and if the Defendants had faid, 
we will not in any cafe be liable for the goods, unlefs 
a certain fum is paid, according to the value, it would 
have been clear and intelligible; and there is nothing 
unreafonable in a carrier requiring a greater fum, when 
he carries goods of greater value, for he is to be paid 
not only for his labour in carrying, but for the rilfc 
which he runs, which is greater in proportion to the 
value of the goods. I would not, however, have it un- 
derftood that carriers are at Jiberty by law to charge 
whatever they pleafe : a carrier is liable by law to carry 
every thing which is brought to him, for a rcafonable 
fum to be paid for the fame carriage ; and not to extort 
what he will. 

Chambre J. I am of the fame opinion. The De¬ 
fendants fay they will not be infurers, we will not 
enter into that fituation at all, unlefs we are paid ac¬ 
cording to thfe'value. Therefore there muft be a non- 
fuii. 

Rule abfolute. 


Mullek V. GernOn. 


Jp'RERE Serjt. had on a former day in this term ob¬ 


tained a rule nifty that the Plaintiff, who was a fo¬ 
reigner, and the captain and owner of a (hip trading 
from this country to the and back, Ihould give 

fecurity for the' cofts of the aflion. 


Bff Serjt, now fliewed caufe upoii* grounds. 
Firft, on an ai&davit that the Plaintiff had frequently 

traded 
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.traded hither,' and Uat it was believed he would return, 
and that according to the cafe of, Nel/on v. Ogie, Antct 2. 
253. the Court will not compel a foreign mariner 
trading to this country, to give feciirity for cofts \ fe- 
condly, that the Plaintiff, having commenced this ac¬ 
tion for 613/. freight due to him, failed with his vef- 
fel in September laft, after which time, the defendant, 
on the 13 th of November^ obtained a Judge’s order for 
time to plead,,, on the iifual terms of pleading iffuably, 
and taking (hort notice oC trbi: he had iince pleaded, and 
the Plaintiff had now afbually given norice of trial, after 
all which, it was too late to aOcibr fecurity for cofts. 







V. 


GEBKOfiT, 


Peckwelli Serjt. (for whom Frere had obtained the 
rule,) endeavoured to fupport it, on the ground that 
when the Pldintiff commenced the a£lion, he was in this 
country, and the Defendant was therefore not then en¬ 
titled to afk for fecurity for cofts, and that as the Plain¬ 
tiff was owner of a veffel in which he had failed, there 
was not the fame probability of his return as in the cafe 
of foreign mariners ferving in the ftiips of Britijb 
owners. Which were domiciled here ; and that this mo¬ 
tion was made before plea pleaded. 


Mansfield C. J. In 2 H, Michel v. Farefit^ 

this Court decided, that after the Defendant had under¬ 
taken to accept ftiort notice of trial, they would not 
compel a foreigner refident abroad to give fecurity for 
cofts. This Defendant has fo undertaken, confequently. 

The Rule muft be difeharged (o). 

(a) Steel V. Lacy (i), 

MarJkaU Serjt., a few terms abfolute to flay proceedii^ until, 
Cnee, moved to make a rule fecurity Chould be gireu fer 

(1) Ex relatione Mru Helmes^ 

T «olW 





cmts tH 

X'Std* C6fti» tiie Plaintiff bdng an giveirfbr the fitting! 

Americant refident Pbila* term. 
delpintf. 

The Court ikid the Defendant 
Shepherd Scrjt. ihewed &r came too late» and 
eaufe» that notice of trial \ras X^chaiged the Rule. 
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Hill v. Perrott. 


Indebitatus af- 
fumpjit lies for 
goods, which the 
Defendant had by 
firaud procqred the 
Plaintiff to fell to 
an infolvent, and 
which the De¬ 
fendant had got¬ 
ten into his own 
polleffion; for 
he could not 
Jet up the fale, 
becaufe his own 
fraud had pro¬ 
cured it, and the 
^ mere poflelfien, 
unaccounted for, 
raife an ajfumpjit 
to pay. 


^EST Serjt. moved to fet afide the Terdi£l which had 
been found in this caufi; for the Plaintiff, at the 
fittings after the laft Trinity term before Manifield C. J. 
in London^ and to enter a nonfuit. The action was for 
goods, fold: there were fpecial counts upon a contra£f of 
the Defendant to pay for goods to be delivered at his 
requeft to Jean Meets Dacojia \ but the evidence being 
of a contraf^ to p^y for goods to be delivered to Ifaac 
Mendez Daco^a^ thofe counts failed the Plaintiff. The 
evidence was, that goods to a confiderabie amount were 
looked out to be delivered to Dacojiat for which the 
Defendant undertook tq accept a bill at fix months to 
be indorfed by Uaeojia. The goods were delivered to 
Uacojlay and afterwards were found in the Defendant’s 
poffelfion: the whole was a fwindling tranfaftion, in 
which TJacoJia was a mere inffrument. Daeofia was in¬ 
folvent, and the Defendant having become a guarantee 
for him, alfifted him to buy thefe goods, which were, 
th^ moment after, made over to himfelf for his own in¬ 
demnity. The only count tha<^ would ferve the Plaintiff, 
was indehiiatm ajjfmipfit for goods fold, upon which he 
obtained a verdid. 
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Serjt. on this day moved to iet afide the verdl£V 
and enter a nonfuit, ^ Whatever difficulty he might 
have in defending his client at another hart there was 
no contra£l; fale> he faid, between him and the 
Plaintiff. 

The Court heldf that the law would imply a contrail; 
to pay for the goods,-from;^ the circumftance of their 
having been die Plaintiff’s property, and having come to 
the Defendant’s poilcffion, if unaccounted for} and he 
could not be permitted to account for the poffeffion by 
fetting up the fale to Dac^a, which he had himfelf pro¬ 
cured by the moil; nefarious fraud, becaufe no man muff 
take advantage of his 8wn fraud ; therefore indebitatus 
ajfumpjit lay for die goods, and the verdict could be fup- 
ported, and they 

Refufed the Rule« 


Domville, Demandant; Kinderley, Tenant; 
CoLLtER, 'Vouchee. 


TENS Serjt. moved that a recovery might pafs, al¬ 
though the acknowledgement of die warrant of at¬ 
torney, which was taken in the Eaji Indies^ was not 


taken before a notary public. He moved this upon an 
affidavit, that the neceffary deeds and a writ of dedi~ 
mus poteftatem, direfted to certain officers in the fame 
regiment in which the vouchee ferved, were fent but to 
Ctdctata, but that at the time of their reaching the 


nude before a Britijh conTid or agent 
T a vouchee, 



Hlli 


Nav SS. 


If a warrant of 
attorney for fuf- 
fering a recovery 
be acknpwledged, 
in a part of the 
Baft Indies-, far 
diftant from the 
rcfideii. e of ahy 
notary public or 
Brittjh tnagiftrate, 
an affidavit of tha ‘ 
acknovdldgraoBti ; 
there, will fuffioe. 
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irouchee, he was ftationed at Luckntmt in the dortii- 
xiions of the Nabob of Oude^ where he executed the 
deedsy and acknowledged the warrant of attorney* 
and an affidavit of the acknhwledgtnent was made 
by Paris Bra^anu, Efquirey one of the commif- 
iionersy before J.Baiilief Efqulrey the Britijh conful 
or agent of the Eqjl Indi^ Company, refident at the 
Court of Luchnowf, who was neither a notary public, 
nor a magiitrate; the affidavit was' not fworn before 
a public notary; and the vouchee ftated, in a letter 
fent back to England with the deeds, that there was no 
notary public wi^in eight hundred miles of the place. 
Upon enquiry at the India Houftt the truth of this {late> 
ment was confirfned by the Company’s fecretary and ■ 
chairman. 


The Court dire£Ied that the recovery Ihould pafs, upoli 
firft obtaining an affidavit from the fecretary or chair¬ 
man of the Et^ India Company, that there was neither any 
magiftrate appointed by the Company, nor public notary 
rehdent at Lucknow, and provided that it (liould be made 
to appear that the acknowledgment of the warrant of 
attorney w^s taken before two commiffioners, which was 
not diftindfly idated upon tb^ prefent affidavit. 
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Aubsrt V, Walsh. 


^HIS was an a£lioii for money had and received* 
brought to recover back the premiums which the 
PlaihtilF had paid to the Defendant upon an inftra- 
ment or policy, dated, die ijthday of September 1808, 
by which, in coufideration of forty guineas for loo/., 
and according to that rate for every greater or lefs fum 
* received of B. Auhert, j^un., the Defendant promifed to 
pay the Plaintiff the fum of money which he had there¬ 
unto fubfcribed, without any abatement whatever, in 
cafe a ceflation of hoftilities between Great Britain and 


ed upon an illegal 
wager, Iladon a, 
future event, may 
be recovered back 
again before the 
period of time haa 
elapTed, <») the 
expuradon of 
which the decifion. 
of the wager den 
pend*. 


France did not take place^ followed up by a peace pre¬ 
vious to the re-commencement of hoftilities, or preli¬ 
minaries of peace w,ere not figtied, on or before the xft 
day of July 1810* This was fubfcribed, one thoufand 
pounds, 5 . premium received,15th 1808. 

The Defendant accompanied the general iftae with a no¬ 
tice of fetroE Upon the trial of this caufe at Guild¬ 
hall, at the fi;:tings after A/j^rrterm x8to, before Jtfane^ 
field C. J., it appeared that t^e Defendant had received 
the premium, and ligned the policy, that on the 31ft of 
OBober i H08 a commiflion of bankruptcy iduedagainft the 
Defendant, under which he was duly found and declared 
a bankrupt, that foon afterwards, and befpre thc ift day of 
July x8io, feyeral other perfohs who had paid pre¬ 
miums upon fimllar policies, claimed to prove before the 
commiftionurs, the amount of the premiums paid, as a 
debt due from the bankrupt's eftate; but that the commif- 
(ioners refufed to permit the proofs. Upon which the 
PlaintiE thought it ufelefs to prefer his claim, and no dt- 
reft demand was made for the re-payment of the premi¬ 
ums b^ore t^s a^ion, the declaration, in which was en- 
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tilled of Eq^er term 18 x 0. The Defendant contend^ that 

the PlamtiiF could not fucceed, becaufe if the wager 
were illegali the parties were in pan deliilot and the law 
yrould not interfere to help either. For the Plaintiff it 
was anfweredy that it' was competent for him at any 
time before the event Vas decided on which the wager 
was to depend, to abandon the contra£^, as had here 
been done, and in that cafe, to recover back the pre» 
mium paid; Man^ld C. J. rcferved the point, fub- 
|e€t to which the jury found a verdi^i for the PlaintlflF. 


Beji Seijt., in this term, itad obtained a rule nyi 
for fettnig afide the verdi^, and entering a nonfuit. 

Shepherd and Marjhall Serjts. on a fubfequcnt day 
(hewed caufe. ^though this contra£t is not drawn up 
in the regular form of a policy, it is a contract of wager 
on a fubjedl oh which it was not legal to lay a wager, 
being prohibited by the ftatute 14 Geo, 3. c. 48. /. i. in 
whiqb.the words, « or any other event whatfoever,” go 
far beyond mere life policies, as was held in the cafe of 
Roebuck V. Hamerton^ Cowp. 737. upon a wager on the 
fex of the Chevalier D^Eon, And the fum paid having 
V! been demanded back before the time had elapfed which 
was to determine the policy, the Plaintiff may recover 
it. All the cafes decide that it may be recovered before 
the rifk has been run, and fome even go fo far as to fay 
that it may be recovered ifter the event has Been de¬ 
cided i though the greater number hold, that after the 
rifk lu= been run, the premium cannot be recovered 
back. Such are Lonvry v. Bourdieu^ 2 Doug. 470., where 
Buller J. fays, ** there is a found diftindiion between 
* contradlh executed and executory, and if an adion is 
brought with a view to refeind a cohtrad, you muft do 
it while the contrad continues executory, and then it 
can only be done on the terms of reitoring tl^e other 
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part]]^ to his original fitusition” Wilks J, there thought 
the Plaintiff entitled to recover back the premium, al¬ 
though the event had happened. \M.ansfield C. J. No 
lofs had happened in that cafe.] The party had waited 
to fee whether a lofs would happen or notj before he 
refeinded the contra£^, which was the reafon of the judg¬ 
ment. Andrees^ Fletcheri 2 7 *. 12. idi. 3T. 12 . 266. It 
was held that the premium paid for a re-affurance could 
not, after the capture had happened, be recovered back. 
Vandyck v. Hewt, j j&^. p6. The premium paid upon 
a policy deCgned to coyer a trading with an enemy’s 
country, cannot be recovered hack. Howfen v. Hancock, 
% Term Rep, 575 * Where money, depofited with a ftakei- 
holder upon an illegal bet, had been paid over by the 
ftakeholder to the winner with the confent of the lofer, 
and the lofer brought an a£lion to recover it jlrack, the 
Court held that potior eft conditio pojftdentis. But in the 
cafe of Cotton ▼. Thurland, 5 T, R. 405., it was held, 
that although the riik was determined, yet money de- 
poGted on a bet, and ftill remsuning in the hands of the 
ftakeholder, might be recovered back from him by the 
lofer. Laeauffadey, WUte, 7 T. R, 535. The Defend¬ 
ant received 100/. to pay 300/. if articles of peace were 
not fettled between England and France before the i ith 
of September 1797. The'Plainjtiff after that day fued on 
this agreement for the 300/., which it was held he could 
not recover, becaufe the wager was illegal; but it, was 
held that he might recover back his premium, the Court 
faying, that it was more confonanf to the principles of 
found policy and juftice, that wherever money has been 
paid upon an illegal confideration^ it may be recovered 
back again by the party who has thus improperly paid k, 
riian, by denying the remedy, to give effe^ to the illegal 
jcontrad^. {Chambre J. That do^rine has been feveral 
times adc^ted in favor of oppreffed perfons, but that is 
ldui^iftib^ion.3 Tappenden v. Randalfi % Bof, tst Pull, 
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467. A bankrupt had paid two hundred guineas*to the 
Defendant to receive an hundred annually until the 
amount of the hop duties ihould reach 100,000/., and it 
was held that his affignees might recover back the pre¬ 
mium paid^ although the wager was illegal; and Heath J. 
there adopted as found the diftinftion taken by Butler J. 
between contrails executory and" executed, if taken with 
thofe modifications which, he neceflarily would have 
applied to it. Where nothing occurred of a nature too 
grofsly immoral for the Court to enter into any difeuf- 
fion of it, he tliought there ought to be a locus paniten- 
tiee ; and that a party ftiould hot be conipelled againft 
his will to adhere to the contrail. In the prefent cafe it 
is unneceflary to confider how the rights of the parties 
would have flood if the ifl of July had arrived before 
the Plaintiff had refeinded the contrail, nor whether in 
that event the doilrine of Lacaujfade v. Whiter or that of 
Lonvry v. Bourdieu Ihould have prevailed : fufEce it to 
fay, that the refult of all the decifiohs is, ^lat where a 
party has paid money upon a wager or policy that cannot 
be fuflained by law, there he may refeind that contrail 
before the event has happened on which the decifion of 
the wager depends, and no cafe contradiils this pofition. 
There is no par dtliBum in this cafe, for there is no 
moral turpitude in the contrail, a difliniliqn that has 
been often eflablifhed. 


Lens and Be^ |SerjtS. contras. In Lowry v. Bourdieu 
only Bulkr J., of all the Court, takes the diflinilion be¬ 
tween contrails executory and executed, and he does not 
mainly rely on it, but only adds it to his other reafons. 
The diflinilion however is fallacious as applied in the 
prefent cafe, for if a contrail be illegal, it is void *, it js 
then no contrail; it cannot be faid to be either executed 
or executory. The diflinilion is folid as appUgd to 
legal contr^iais, but here it makes no difference fub- 
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ilance^or in law at wKat time th^ PlaintiflTbrings his 
adlion: it is not in his option to keep alive or to refcind 
a contraft, where the law declares that no contra£k fub- 
fids. \M.ansjield C. J. In Tappenden v. Randallf the 
Court confidered the diftin£tion between contrafts ex- 
cutcd and executory as eilablilhed ; the Judges all make 
that di{lin£iion ; it is not called in aid, it is the groimd 
of their judgment; although X^ord jihuanley C. J. dif- 
tinguifticd alfo between contra£ts immoral and merely 
illegal.] That laft diftin^lion may alfo well be quef- 
tioued as applicable to that cafe j for no contract is in¬ 
nocent, which is prodi^ive of inconvenience to the 
(late : but the ground of that cafe was,” that up to the 
time of bringing the aftion, no difclofure had been 
made of the amount of the hop duties, and that the dif¬ 
clofure only was Inconvenient and therefore illegal; but 
in the cafe of Fo^er v. Thachery^ B. R. Tritt, 21 G. 3,, 
afterwards in the Exchequer, i T. R, 57. «. (the firft 
cafe that was determined on wagers on the continuance 
of peace or war,) the Court determined, that from the 
nature of the fubje£X the thing was illegal., \iieath J. 
It certainly was an ingredient in that judgment, that 
fuch contracts influence men*s minds in a manner that 
may be prejudicial to the intejeefts of the country, and 
therefore are void at commhn law.] The Plaintiff may 
eleft, indeed, whether he will await the event, to fee if 
the other party will voluntarily pay him, but that is not 
a legal confidersrtion. The Plaintifl'’s only motive for 
repentance in this cafe, was not the illegality of the con¬ 
tract, but the bankruptcy of the paymafter, whofe af- 
fignees could not employ his effects in paying illegal 
wagers. The parties meant to contraCt on honour } the 
Plaintiff therefore ftill has all the fecurity he ever con¬ 
templated, the honour of the bankrupt, and to that he 
muft ftill look for the completion of his contradt. If he 
has ju^ed unwifely, he muft abide by hi9 choice. The 
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a£iion of Laeaujfade h. White was brought, not to re# 
fcind, but to enforce the wager; and it feems to hare 
been Lord Kenyrnh own fuggeftion that the Plaintiff 
Hiould recover back the hundred pounds premium as 
money had and received. That cafe certaioly has not 
been affed on fince} and in Vandyci v. Hewitt Le 
Blanc J. juftly obferves that the ground of that deter* 
mination had been fince very much canvaffed in the cafe 
of Howfon V. Hancock, The law muft be a rule to 
. every man; and though it has been held for the protec¬ 
tion of the weak, that even where there is par deliBum^ 
the beft policy is not to* allovr. the ftrpng to retain the 
money they have gotten, yet here the parties meet on 
equal terms, and meant to preceed without any reference 
to the law at all. What neceifity is there that the law 
ihottld raife an ajfumpfit to pay back to you the money 
which you voluntarily and with your eyes open have 
parted with ? The circumflance of money having been 
paid over to a winner, or ffill remaining in the hands of 
a ftakeholder, makes no difference: for if the party is 
to be fo far aided that he is to be put into the fame con- 
' dition as if he had not paid the money, it is upon the 
ground that the money has paffed out of the Plaintiff^s 
pocket into the hands of one who has no legal right or 
confcientious demand to hold it. But the objeftion is, 
that where a tranfa£^ion is illegal, as this is, no party to 
it can come into a court of law and claim a benefit; 
now to receive back the money is a benefit. It is a 
proper punilhment on the Plaintiff if he has foolilhly and 
improperly parted with his money, that he cannot again 
recover it. 

Cur. adv. vultf 


Mansfield C. J. on this day delivered the opinion 
of the Court. This is an a^ion on a wager brought to 
recover back the premiums paid, and it is refiffbd on the 

\ ground 

'*s ^ 
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ground that it is an illegal vrsiger, and that before the 
period at which the wager was to be determined, the 
Plaintiff claimed the money which he had advanced to be 
repaid. There have been many cafes cited, to prove that 
in the cafe of payment of money on illegal tranfa^fions, 
pffftor ^ conditio poJftdentis\ but the diftinflion is taken 
here, that the demand of the money back, before the 
day, was a refcinding of the illegal contra£lt. There is, 
however, fome doubt Qn the foundnefs of that diftinc- 
tion, unlcfs accompanied with fome qualification, for it 
docs not clearly appear what is,the period before which 
the contrail: may be refunded, becaufc a man may wait 
f’ll the event of the wager can be very clearly known 
and forefeen, and may he then refcind thd contrail, and 
fa VC his money ? However in Lowry v. Bourdieu^ Bulk¬ 
ier J. took the diftiniiion between a cafe where the 
event had happened, and where a man had taken his 
chance of winning, and the cafe where he had not; and 
that diftin^iion was exprefsly adopted by the Judges of 
this Court in Randall v. Tappenden^ which was moft 
clearly decided on that ground *, and fubjedi to the ob- 
fervation. above made, I think there is good fenfe in that 
difl;in£tion; and why fhould not a man fay, you and I 
have agreed fo and fo, but the agreement is good for 
nothing; I cannot bind you, and you cannot bind me, 
and therefore I defire, before the event happens, that you 
will pay me back my money: thjs is, in fa^l, a reliev¬ 
ing againft the effeQis which an illegal contraft, perfe- 
vered in, would produce. We therefore are of opinion 
that this diflinftion mufl be fupported. But there is a 
very ftrangecafe in Mr. Lofd% Reports, Walker v. Chap¬ 
man V. Walter; Lord Man^eld however there feems to 
have adopted the fame doftrine; and it appears by his 
expreffions as if the perfon came into court, not to have 
back again after the event decided, but to 
illegal contrail. 1 muft take notice of one 

cafe« 
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cafe, a very ftrong one, reported in 7 T. R., LflcauJJade 
V. White, where the Court faid, it was more confonant to 
policy, that money paid on an illegal contrafl might be 
recovered back, than that it (hould be retained. That 
was a ftrong cafe certainly in favour of the prefent De¬ 
fendant i but this do«ftrine is diredlly contrary to what 
Lord Kenyon C. J, faid afterwards in Honvfon v. Hancock, 
where he feems to have entirely forgotten Lacaujfade v. 
White. Lord Kenyon there fays, “ there is no cafe to be 
found where, when money has been actually paid by 
one of two parties to the other upon an illegal contraft, 
both being participes criminis,t an aflion has been main¬ 
tained to recover it back again.” Now this is diredly 
contrary to Lacaujfade v. White ; and he afterwards fays, 
that flQvJon V. Hancock is very different from that cafe, 
which he fays “ was the cafe of a ftake recovered from a 
ftakeholder, before it had been paid over.” But here he 
certainly miftook Lacaujfade v. White entirely, for there 
is no ftakeholder in the cafe, nor any thing like it: and 
in I Eaft,g6., Vandyck v, Heavit, it was faid by Lord 
Kenyon, that the rule had been fettled in all times, that 
where both parties were in pari deliElo, potior ejl conditio 
pojftdentis. I mention thefe cafes to Ihew that the autho¬ 
rity of Lacaujfade v. White is very much ftiaken, and 
cannot be relied on, and that we do not decide on the 
authority of that cafe. But here the Plaintiff, before the 
time of deciding the event, refeinds tlie contrad, as he U 
at liberty to do. 

Rule difcharge 4 « 
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^HIS was an aftion upon a policy of infurance, dated A neutral veflU,, 

in June 1808, upon a voyage at’ and from London to “ notfeaworthy 

^ unlefs ihe is pro- 

Rigot during her flay there, and from thence to the vided with docu- 
port or ports of difeharge in Scotland, upon the Ihip Penn^ ments to prove 

fylvania. Captain George Thomas. This caufe was firfl A^th^h^the 

tried at Guildhall, h^iaxe Mansjicld C. J. at the fittings produ6VIon of thole 

after Hilary term 1810, when the'Plaintifi* gave evidence 

of an adjuftment, which being a furprizc on the Defend- captured by one 

ants, they were but imp(jrfc£fly prepared to refift} particular belUger- 

and although they gave fuch evidence as they could, her il*able 

the cafe was not fully before the jury, and a verdidt demnation under 

palled for the Plaintiff, fubje£l to a point referved, ^ 

whether the adjuftment were conclufive againft the De- neu*tndvef- 

' fendant. infured on 

a voyage on which 

Marjhall S^xlt. va. Eujler ttxxa 1810, obtained a rule ne^eirri^"o'*carry 

jnift for a new trial upon two grounds ift, that the ad- fimulated papers, 

juftment was a furprize on the Defendant; 2dly, that ^°of”he°bdh-* 

the effeft of it was repelled by evidence on the part of gerents, whether 

the Defendant, Ihewing, by 5 Jjanijli fentcnce of con- permiffion to cany 

demnation, that the Ihip, which had been reprefented prefPedTn^e po-* 

to the underwriters to be American, was not furnilhed licy ? quare. 

with all thofe documents which either by the law of . 

* bound from Lon- 

nations or by treaty, Ihe ought to poffefs. The nature of don to RSga, was 

an adjuftment, he argued, was well Rated by Lord Ellen- *‘7 the 

borough C. J. in the cafes of Herbert v. Champion, i Camph, demnwl for ck-' 

H.P.Caf. 137.J and Shepherd "V. Chewier, ibid. 174., cumftautial rea- 

fons, and, amonglt 

others, the want of a fea-palTpoit and mufter-rolls,, ihe was provided with falfe clear¬ 
ances from Bergen, but they were not produced. Her fea-palTport would have proved 
(he had come from London, which, under the Berlin dec'ee, would be a ground of 
condemnation by the French, Held that although it would fubjedl her to this riflC| 
file ought rot to be without thofe dooumenu which would prove her neutrality with 
to other belligerents. 

who 
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Lavtrekce J. It ta alwj^ys competent to the De¬ 
fendant to ftiew that the adjuftment ought not to bind 
him, although it is primd fac*^ evidence of a cafe. There 
jnufb be a new trial. 

Shepherd and Beji Serjts. (hewed caufe againft the 
rule. 

Upon the fecond trial, at the fittings after Trinity term 
1810, at Guildhall, before Mansfield C. J., it appeared 
that the veffel infured had come from New Torh to 
London with a cargo of pitch, tar, and other naval (lores ; 
from hence fhe was chartered from London to Riga, and 
back, and failed on the voyage under a Britifh licence \ 
while fhe was lying about two miles from the caftle of 
Elfineur, fhe was boarded by a privateer, which carried 
her into a Danifi port; flie was libelled in the Prize 
Court of Zealand as prize, and condemned •, the fentcnce 
of the Court was as follows: “ In this prefent cafe 
againfl George Thomas, who, together with the fhip Penn- 
fylvania, whereof he was matter, has been brought to 
this place on his voyage from London, it has been afeer- 
tained, that the {Nvp Pennfyhania is not provided with any 
fea-paffport, whereof Captain Thomas has alleged as the 
reafon, that the pafTport granted him from his home 

11 ftation 
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who fays, it is a promife to pay, which is n()t bind¬ 
ing, unlefs founded on tlic confideration of previouv 
liability. 

Mansfield C. J. It is clear to me that there was a 
furprize. If the Plaintiff means to rely upon an adjutt- 
ment, he ought to give notice to the other party of his 
intention. As to the other point, it feems to be clear 
that an adjuftment is not binding if it in any degree pro¬ 
ceeds on mittakc. 
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ftation^it New Tori, was ftyled for a fixed voyage from 
New Tork to Madeira t in confequence whereof the 
North American conful at London had kept this pafiport, 
fignifyiiig, according to the nature of the pafTport, it 
was indifferent whether he had it or not; befides, he has 
exhibited in the court a certificate from the North Ame--^ 
riean conful at London, purporting that, amongft feveral 
papers, he has depofited his fea-palTport with the faid con¬ 
ful. Now, as the reafqn alleged of the want of a paff- 
port is infignificant, becaufe Captain Thomas ought not 
to have undertaken other or more voyages than fuch 
whereto he was authorieed by his government, this 
want vs alfo, (agreeably to the regulation for privateers, 
and the lawful adjudication of prizes of the 14th ZepU 
1807,-8,-9, letter c,,) a reafon of condemnation, and 
the Court has no convenient reafon at all to deviate from 
this feverity refpe^ling the circumllances of the cafe in 
concrete, being all againft the captain. Thus, four men 
of his crew have unanimoufly declared, that two days 
previous to the feizure, in order to perfuadc thenti at 
Elftneur to alTert that they came from Bergen, he had 
replied to their objedlions in this behalf, that he was 
provided with clearings from Bergen, and that he had a 
journal, conceived in fuch a manner as to make it appear 
that he came from Bergen: the remaining people of his 
crew, not confelTmg to have heard any fuch thing, had 
neverthelefs not found it feafonable to deny, that at the 
time mentioned by the faid four witnefles, he hath had 
feveral of the people colledled {a) in their proof; and 
the captain, who denies to be or to have been provided 
with clearings from Bergen, &c. has, notwithftanding, 
confefied that he hath ordered the people to fay that the 
Ihip came from Bergen, Likewife, it is afeertained, that 
when the captors came on board, he told them that he 
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came from Bcrg&tt, and that he did not change this de* 
claration previous to his appearing in the court. A 
witncfs, yet of no unqueftionabic credibility, has con- 
ftantly perfevered in faying, that after the feizure, papers 
had been burnt on board,; beddes, confiderable wants 
cxift amongll Captain Thomas*^ papers ; as, for inftance, 
that his journal does not at ail proceed from the time 
when he left ultimately his pretended home, but begins 
at a voyage from Guadaloupe ; though he relates, that 
previous to that time he had failed from New Tork to 
Madeiray and from thence to GuadaloupCy he is not-pro- 
vided with any mufter-roll; and the agreement in writ¬ 
ing for the wages, made between the mailer and the 
crew at Londotty is not atteftdd by the North American 
conful of the faid place, whereby it might appear that 
at lead it was with this officer*s knowledge that he 
undertook this voyage; further there has been found 
amongft his papers, a letter, having all the chara£ters 
of being fictitious, and fabricated for the purpofe of 
making it probable that it is for account of tlie fliip*s 
pretended owner he is to fail for Rigay in order there to 
purchafe a return cargo. We are of the opinion that the 
aforementioned partly decifive and partly fufpicious data, 
are fufficient for to decide*the fate of the {['ixpPennfyhaniay 
and that it is needlefs to enumerate the feveral other 
fufpicious circumftances which aggravate the fanfe.” 
Wherefore the fentence proceeded to condemn the vef- 
fel as prize. From this fentence the Captain appealed 
to the High Court of Admiralty at Copenhagen, which 
confirmed the decree iii the following terms ; It is in 
confejfo that the fhip, pretended to be North American 
property, hath no fea-paffport, in which refpeCl Captain 
Thomas hath afferted that his paflport was ftyled for a 
voyage from New Tork to Madeira and that the Ame¬ 
rican conful at London had retained the fame, it being of 
no avail, a& 'to the nature of the pafiport, whether the 
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Oefendant had it or not; hence it follows, that even if 
Captain Thomas has been in poiTeinon of fuch a paiT- 
port, he hath at leaft undertaken other voyages than 
thofe whereto he was authorized by his government, on 
which the paflport fo delivered could not prote<9: him: 
this circumftance muft, in cafuy be fo much the more 
binding againft him, as the other circumftances of the 
caufc are likewife againft him. Out of his (hip's crew> 
four men have witneiTcd that Captain Thomas had or¬ 
dered them to fay, that the (hip came from Bergen: 
bcHdcs, he declared himfelf that he had papers along 
with him, purporting that he was cleared out from the 
faid place. This circumftance is corroborated thereby, 
that Captain Thomas has c< 5 nfeflcd to have ordered them 
to fay that he came from Bergen, which alfo he declared 
to the captors at their arrival at the (hip, though he came 
from England ; to this muft be added, that the (hip’s 
journal or log-book is not commenced at her departure 
from North America, and that (lie has not been provided 
with any mufter-roll, delivered or attefted by an Arne* 
rican officer, on account whereof and of the regulation 
for prizes, S. Q. A., the fentence of the Prize Court, a^ 
to the (hip’s condemnation, ought to be confirmed.” The 
evidence of Thomas the mafter, vjho was gone out of this 
country, was read from’ the Judge’s notes of what he 
had fworn on the former trial. He depofed that the 
(hip was an American, that he had all regular documents 
on board, but that he believed they were all left in 
Denmark. That he had a fea-palTport and a Britijb 
licence, but that he produced neither to the Court at 
Bljmeur: he did not produce the paflport, becaufe it 
would have (liewn that he came from Neiu York to 
England with naval (lores. It was not ufual for velTels 
to take a pafTport to go up the Baltic: he had told tlie 
mafters of the privateers that he came from Bergen, but 
he did not produce clearances from Bergen: he had 
VoL. III. U fuch 
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fucli on board. He had kept the charter-party and the 
Iea-pafl]>ort. The American conful, being examined, 
fwore, that when the fbip failed from England he-'niuft 
have been fatisfied the due papers w'erc in his office. 
The llrft underwriter on the policy fwore, that he did 
not know whether, at the time of the ihip’s failing in 
June i8o8 for Riga, it was neceflary for a fliip to have 
fimulaled papers, but that at prefent it wms quite 
neceflary: fcveral brokers and other witnefles proved, 
that fince tlie Berlin decree, the date of which was 
November 2i, iSod, a fliip could not fafcly proceed to 
the Baltic without fimiulato 4 , papers: that no policy 
would now be underwritten without liberty to carry 
fimulatcd papers that fome underwriters had refufed to 
fubferibe policies, becaufe the fimulatcd papers were 
not well arranged ; that no fhip could fail to Rujfut 
without fimulated papers, but that fome policies on that 
voyage did, and others did not contain an expreirion of 
the liberty to ufe them. The Defendant, as before, con¬ 
tended upon this evidence, that the fliip was not pro¬ 
perly documented as an American, and was therefore 
not feaworthy. Another ground of defence which he 
took, was, tliat fhe had carried fimulated papers wdihour. 
pemiiflion. Alnus/ieldQ. J. put a queftion to the jury, 
wh'.'iier a fliip could now fail to the Baltic without 
liniuiated papers, and they gave it as their opinion that, 
(ince the Berlin decree, flie could not. The jury again 
found a verdi^ for the Plaintiff. 


Mnrjljall in this term again moved tp fet afule the 
vevdld.1: and enter a nonfuit, upon both the abovemen- 
tioned grounds of defence. 

' Shepherd and i?ty?ScTjts. fhewed caufe. Every perfon 
W'ho underwrite^ is bound to know the ufage and courfe 
of the trade, and the mode of carrying it on, and if he 
* tnfureg 
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infures'the voyage, every thing whicli is neceffary to the 
performance of the voyage is lawful under that infur- 
ance, without the permifllon being exprefled. Thus, in 
the cafe of Alatthie v. Potts, i Park. 6ed. 29., the po¬ 
licy was on an adventure, contraband by tlie revenue laws 
of Spalfi, at and from Najfaii to Campcachy, and at and 
from Campeachy to Najfau, and the ri!k to endure upon 
the goods until the fame Ihould be difeharged and fafely 
landed: the fliip, being arrived in the bay of Campeachy, 
made fignals for barks or launches from the Ihore, which 
came off, and the goods were put on board them, but 
before they were landed,* they were taken by gtiarda 
rojias ; and it was contended that, as the policy did not 
exprefsly include the rifk in craft atid lighters, thefe 
goods were not within it; Lord Alvanlcy left it to the 
jury whether it were not notorious to the underwriters 
that this was the ordinary mode of conducing that 
trade ; for tliat if it were, they muft be undcrilood to 
aflent to it, and the jury found it w'ns ; and upon a rule 
n\ft for a new trial, the verdift, which had paffed for 
the Plaintiff, was fuftained upon this point, although it 
^vas loft upon the ground of a variance, bccaufe the lofs 
was averred to be by hoftile capture, whereas it was 
occalioucd by a revenue cuttci'. ^Lawrence J. That 
policy was, until the goods w'ere difeharged and fafely 
landed.] The duty of the maftcr was difchargctl as 
foon as the goods were over tlie flip’s fide. \_Mans» 
field C. J. In the cafe of Sparro’iv v. Cai-rulhcrs, 2 Stra. 
123d., it was held, that when the goods were delivered 
out of the (hip on board the owner’s owm lighters, the 
rifk ccafed.] So here, as in Matihie v. Potts, they are 
to be confidcred as being virtually on board the fhip, fo 
long as they are in the courfe of being dealt with in the 
purfuance and performance of the voyage. It is ne¬ 
ceffary to the performance of this voyage, that the velTcl 
ihould have fimulated papers : for if, being detained by 
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a belllgcfent, the mafter produces fimulatod papers, he 
efcapes; if he has them not, he is condemned. The 
a6is of the ufurper of France have made fo complete a 
change in the circumllances of maritime commerce 
throughout EuropCy that the mode of carrying on trade 
is entirely altered : that which \Vas formerly the general 
rule is now become the exception, and that w'hich was 
the exception is become the general rule ; it is necef- 
fary to exprefs the exception, in a contrail, it is not 
necefTary to exprefs the general rule. It was therefore 
unneceGary to exprefs, in the policy tlie permifilon to 
carry fimulated papers, or to fupprefs the genuine 
papers. It is clear law that the aGured need not dif- 
clofe that to the underwriter,* which is notorioufly known 
to all men. It is notorious that a Giip cannot go this 
voyage without fimulated papers ; it was in proof that 
underwriters would not infure without them. The 
Defendants knew the voyage they w'ere infuring j they 
knew that without thefc papers the veGel mufl. have been 
condemned. They knew the vcGcl was an Americany 
and that flie had been at Lwdorty which alone would, 
under the Berlin decree, be a grouiul of condemnatioHL- 
It is immaterial, therefore, w'hcther they were informed 
that file came hither with a cargo of (lores contraband 
of war. This Court decided in the cafe of Toulmin v. 
Anderfoiiy antCy i. 227., that a mailer may take any thing 
on board which does not ncceGarily increafe the riGc, 
unlefs it be proved that the taking it on board does 
aftualiy increafe the riGc. The taking thefe papers on 
board, (to fail without which would be abfolutc dcfi;ruc- 
tion,) certainly does not of nccclfity increafe the riGc, 
nor have the jury found that it did. Law is a relation 
to things, and as times and circumllances alter, the law 
muG: alter accordingly. Sir W, Scoit has declared that, 
under die prefent circumftances of EwopCy if trade with 
die continent is to be carried on at all, it muG; be carried 


on 
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on by t^e aid of fimulated papers. If a licence to carry 
them be not implied, the fubfcribing a policy is equiva¬ 
lent to an abfolute contraA to pay the aflured the value 
of his goods upon their arrival in France, whither they 
will afiuredly arrive, without the aid of thefe papers. 
If lie be not at liberty to carry them, it would amount 
to the fame thing as if the veflel were warranted free 
from capture by an enemy. Not only tlierefore is this 
licence implied, but it becomes an imperious duty on 
the affured to provide fuch papers: without them the 
fliip is not feaworthy, and the aflured would be guilty of 
a fraud if he were to omiuthem.’ 

Secondly, as to the abfence of genuine documents. 
If the veflel be at liberty lo carry fimulated papers, it 
neccfiarily follows that the maftor is at liberty to fecrete 
all furh genuine documents, as being contradiilory 
to the fimulated papers, would, if produced, evince the 
deception, and render his condemnation certain. It 
would alfo have appeared by the real papers, that this 
neutral veflel had been to London with a cargo of naval 
ftores, contraband of war, which would have enfured 
her condemnation. Bcfides, it does not appear clearly 
by the fentcnce, that the Court relied on the abfence of 
the genuine papers. The fentpnee fpeaks of “ partly 
djcifive and partly fufpicious data” without diflinguifli- 
ing the one from the other. \_Maiufield C. J. 'Fhe Court 
clearly fay, they rely on the want of a fea-paflport, and 
the Defendants’ own evidence (hews that they had not 
that.] No cafe has yet decided that fuch a fcntence as 
-this, not adjudicating the ground of condemnation, pre¬ 
cludes evidence of what papers the veflel had, and what 
flic had not j and by the evidence of the mafter it ap¬ 
pears, that (he had all neceflary papers ; but where occa- 
fion required it, he was at liberty to fupprefs them, 
becaufe they would have fubje£led the fliip to certain 
condemnation under the Berlin decree, and it does not 
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lie in the mouth of the underwriters to demand, that the 
captain fhall have papers which would bring certain 
ruin on him and on themfclves. Cejfante ratione, cejjfat 
lex. It was formerly neceffairy that an American or 
other neutral fhip fliould he documented as fuch. Why ? 
For her protc£l:ion, and in order to exempt her from 
the perils of war ; becaufe without fuch documents fhe 
could not enjoy the benefits of her neutrality when cap¬ 
tured by a belligerent. Formerly an American or other 
neutral fliip, duly documented, could freely pafs the 
feas i but now, fince the Berlin decree, fhe would be 
completely J.eih'oyed by thofc documents which prove 
her iiculiality: llicy would enfure certain confifea- 
tion. The law is nov fo aljfurd as to pronounce al¬ 
ways the fame judgment uroii the fame faffs, when 
the reafons that make the judgment applicable to the 
fadfs ccafc : it makes no diiTcrence th"t this was a cap¬ 
ture, not by the Frcnehy but by the DoneSi for it is no¬ 
torious that fince the Berlin decree, all the continent of 
Europe is regulated by the fame pracfice, whether legal 
or illegal. It was moreover both lawful and incumbent 
on the mailer to take mcafurcs for his protcdlion againft 
French capture, the rilk moft to be dreaded of all which 
W’ere covered by this inluranee, although in the event it 
happened tliat the lofs was occa/ioned by a Datii/h 
force. 


^arjhall and Vaughan contra. There are three 

grounds of defence in tJ)is cafe. Firft, tliat the fhip liad 
not fulTicicnt documents on board. Secondly, that the 
Dunip.) fentence of condemnation is conclufive evidence 
that flic is not, for the purpofes of tliis policy, neutral, 
but enemy’s property ■ and thirdly, tlwt Ihc had on board 
limulated papers, without any licence either exprefied or 
implied, i. Every lliip polTelTes feme n.;tional charadler, 
and it is neceffiiiy for her to comply with thofe regula*. 
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' tions which are laid down in order to diftinguiih her 

i 

crountry; and for want of fuch compliance (he is liable 
to be detained or confifcated. Rich v. Parker, 7 T. R.’jo^. 
Barzzllai v. Le^vts, * Park, (6 ed.) 469. And the fen- 
tence of condemnation is decifive evidence againft her 
neutrality. Saloucci v. Woodmafs, 2 Park, 471. Bolton 
V. Glailjlone, 5 155. andtf«/<?, 2. 85. The fabricated 

papers found on board, the falfe journal from Guada^ 
loupe, the hdlitious account of her voyage from Bergen, 
all of which arc mentioned in the fentence, decifively dif- 
proved her neutral chara£lcr. It never was before fug- 
gefted that limulated papers might be carried without a 
licence. By the marine law of Europe, tTie circumdance 
of having fidlitious papers^on board is a lawful ground, 
at lead of detention, if not of confifeation. Cafe of the 
Welvaart, I Robinfotim 122. Cafe of the Joanna Tholeu, 
6 Rob. 72. Mars, 6 Rob. 79. Another ground, on 
which the Defendant might fafely rely in this cafe, is the 
fpoliation of papers, which has always been held a ground 
of detention. Rijing Sun, 2 Rob. 109., where Sir IP. 
Scott lays it downi as a general rule, that as far as freight 
is concerned, the owners were legally bound by the 
mifcondudl of the mafter, by the fpoliation of papers. 
It is not w’ithin the province of the jury to find that 
fimulated papers are indifpenfable to this voyage: at 
leait their verdict cannot alter the marine law of Europe. 
If they arc indifpenfable, yet they ought not to be taken 
on board, in contravention of that law, without permif- 
fion. The aflured were guilty of a culpable conceal¬ 
ment in not difclofmg to the underwriters that it W’'Ouid 
appear upon examination of the fliip’s palTport that flie 
had come to England with naval ttores, if that were 
really a ground of condemnation; but in truth there 
was no rcafon why the mafter fhould not produce thefe 
-papers} the carrying goods contraband of war, is, by 
the law of nations, only a ground of condemnation, 
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the veflel be taken, while they are on board. [Ltfw- 
rence J. cc. But does not the Berlin decree confifcate 
all ihips whatever coming from London f*J Yes, bait it 
is not in evidence that that law, made by tlie ufurpcr of 
France, ha 9 ever been adopted by any other nation; and 
what is the received law of a foreign nation is a fa£b to 
he proved by evidence. The Berlin decree does not 
make the law of nations: it never was obligatory on, 
or adopted by, the Lanes, Swedes, or Bujfians; nor was 
it the ground of this fentcnce ot condemnation, which is 
very full and elaborate, and proceeds to condemn the veflel 
on principles of general'marine law only; the proof is, 
that although it four feveral times mentions her coming 
from London, which under iheLBerlin decree would alone 
be fatal, it contains not a hint that (he was liable to con.* 
demnation upon that account. \_Heath J. acc.3 It was 
clear that the mafter did not believe the Berlin decree to 
be received in Denmark, by his confeffion of coming 
from London, [^Lawrence J. It is not your point to 
difprove that thefe nations have adopted the Berlin de¬ 
cree, but that which you have to combat is the argument 
that the veflTel being liable to capture and condemnation 
by the French, under the Berlin decree, it was neceflfary 
for her to be fo documented as to avoid that danger.} 
If indeed the danger of French capture were the princi¬ 
pal rifle in this voyage, there might be more colour for 
the argument; but looking at the contraft between the 
parties, the nature of the voyage, and the circumftances 
of the cafe, it is evident that Danijb capture in the Baltic 
was the peril principally to be apprehended; and who 
can fay that if this veflel had been fairly documented as 
a neutral, ftie would have been condemned in this cafe. 
Neither the pra£lice of any man, or of any defeription 
of men, nor any change of circumftances, can alter the 
general law. \_Mansfield C. J. In the cafe of Davies' 
V, Powell, Willes 46., which was trcfpafs for diftreining 

deer. 
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deer. Lord C. J. • Willes fays, “ The argument ah in- 
u/itatOf though generally a very good one, does not hold 
in the prefent cafe. When the nature of things changes, 
the rules of law muft change too. When it was holden 
that deer were not dlftreinable, it was, bccaufe they 
were kept principally for pleafure, and not for profit, 
and were not fold and turned into money, as they are 
now. But now they are become as much a fort of huf- 
bandry, as horfcs, cows, Iheep, or any other cattle. 
Whenever they are fo, and it is univerfally known, it 
would be ridiculous to fay, that when they are kept 
merely for profit, they, are not diftreinable as other 
cattle, though it has been holden that they were not fo, 
when they were kept only for pleafure.”] There is no 
power in this country which can alter the marine law, 
except that the legiflature may do it fo far as regards 
our own practice. A foreign ordinance does not con- 
ftitute a part of the law of nations. Mnyne v. Walter, 
2 Park, (6 ed.) 474. A French ordinance prohibited 
Hutch fliips from carrying a fupercargo belonging to any 
nation at enmity with France, and the veflcl was con¬ 
demned becaufe fhe had on board an Engli/h fupercargo. 
Our courts at once fiirunk from the idea of recognizing 
this ordinance as part of the Uw of nations, and faid it 
was an arbitrary and oppreflive regulation. Pollard v. 
Bell, 8 Term Rep. 434. confirmed the fame dodtrine. 

Cur. adv. vult 
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Mansfield C. J. on this day delivered the opinion of 
the Court. The queftion is, whether the Plaintiff is entitled 
to recover, or not; if not, a nonfuit is to be entered. 
This is an infurance on a voyage to Riga ; in the policy 
there is no provifion permitting the infured to ufe fimu- 
lated papers, on which there has been a great deal of 
^ argument, but which, in the judgment I am going to 
give, one may almofi; le;aye out of the cafe; and on the 
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evidence, I think It was quite improper for me to aifc 
jury what 1 did, refpedling tlie iieccility of {imitated 
papers. At the fame time, I give no opinion on what 
might be the cafe, if the fame point was to arife on pro¬ 
per evidence; but there mufl be pretty flrong evi¬ 
dence of the neceflity of (imulatcd papers, to induce the 
Court to give fandiion to them. But the queftion I 
alked was alfo improper, becaufe it was, as to what is 
now neceifary ; the jury took it for granted tliat the Ber¬ 
lin decree was adopted in Denmark^ but on looking at 
the fentence, it is perfedlly clear that the Court in Den¬ 
mark did not proceed on the Berlin decree, otherwife it 
would have inftantly pronounced a fentence of con¬ 
demnation on the firft line of it; namely, that the 
llrip came from London j tlrat alone would have been 
fufficient. It is ftated on the f..ce of the fentence, that the 
want of the fea-paflport was a ground of condemnation, and 
that the Court had no convenient, (meaning no fufheient) 
reafon, to depart from this feverity, the circumBances in 
I'oncrsto being all againfl the captain. For the reafon 
1 have mentioned, it is manifeft that the Berlin decree 
could not fubfift in Denmark^ and that being fo, the 
fhip is in the common Bate of an A.itcrican Blip, which 
tlicrefore ougJit to be dojcumentcd as a neutral (hip: 
it is quite ridiculous to talk of tl;is Blip being an Ame¬ 
rican^ if file is not to be documented as an American 
fl)ip. V/e arc of opinion therefore that the Rule muB 
be abfolute for a 
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was an a£l:ion upon a policy of infurance, at 
and from Surinam to London. Upon the trial of 
the caufe at Guildhally at the fittings after Trinity term 
j8io, before Mansfield C. J., it appeared, that the veffel 
arrived at Surinamy and lay there a confidcrable time 
before flic failed, during which Ihe took in a cargo of 
goods, of the value of < 5 ooo/. * She failed on the home¬ 
ward voyage on the ift of Augujl 1808, but before (he 
got down to Braatn's point, at the mouth of the Suri¬ 
nam river, (he grounded and was left. The defence fet 
up by the underwriters, was, that the vefTcl was not 
feaworthy ; it was proved that the vefiel broke ground 
without a fuffici^nit complement of men for the voyage, 
and that fhc was leaky ; the Plaintiff endeavoured to 
lliew, that the damage had been occafioned by acciden¬ 
tally ftriking on an anchor in the Surinam river; but 
fomc witnefles proved that the fhip’s timbers were rot¬ 
ten, whereupon Be/i Serjt., for the Plaintiff, faid, he 
would admit that fhe was uot f'aworthy, and would 
take his verdift only for a return of the premium, and 
accordingly, without the cafe being fummed up to 
the jury, a verdifl palled generally for the Defendant, 
upon the counts on the j)oIicy, without the jury fpe- 
cially finding what was the defedl which rendered the 
velTcl unfit for the voyage. 


Shepherd Serjt. in this term obtained a rule wfi to fet 
afide the verdidl and enter a nonfuit* upon the ground 
' that the policy being “ at and from Surinamy* the fhip 
was covered by the policy wliUe fhe was tliere, for that 

the 
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A fhip Is fca- 
woTtliy, if five is 
fuificiently fur- 
niihed for the fer- 
vice in which Ihe 
is for the prefent 
time engaged. 

Therefore, a 
Ihip much out of 
repair is feaworthy 
in harbour, and it 
protedled under 
the word “ at.’* 

And as a fuU 
complement of 
men is not necef- 
fary in harbour, 
Ihe docs not ceafe 
to be feaworthy 
for want of a crew 
till (he fails on the 
voyage without a 
crew. 

If a fliip, fea* 
worthy to lie in 
port, lixiis without 
being rendered 
feaworthy for the 
voyage, upon a 
policy “ at and 
from,” there can 
be no return of 
premium. 
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the fliip, though very defc£tive in point of repair, or 
though dellitute of hands, was fufficiently feaworthy to 
lie alongfide of a quay in a river, and that if ftie were 
feaworthy for the place and fervice in which ihe was then 
engaged, the policy attached on her while (lie was in 
that port, and the rilk having once commenced, this was 
not a cafe in which the premium could be apportioned, 
but that the benefit of the policy became forfeited fo 
foon as the fhip proceeded on a fervice for which flie had 
not been previoufly rendered feaworthy, and the pre¬ 
mium remained entire to the Defendant. 

and Serjts. now,, fliewed caufe. If the 

Plaintiff meant to put his cafe upon the deficiency of 
men only, he fliould have diftin^lly put it fo to the jury; 
but after tliey have found a general vcrdicl, the Plaintiff 
cannot feparate the facts, and fay the Ihip was feaworthy 
at” Surinam, but not feaworthy ** from” thence. 
The complement of men might be fufficient at the port, 
although it was not fufficient to fail from thence, but if 
the fabric of the fhip was not feaworthy for the voyage, 
it was not feaworthy “ at” Surinam, for it was not 
repaired there. ^Lawrence J. Suppofe-the veffel had 
been burnt in the harbour at Surinam, would not the 
Plaintiff have been entitled, to recover as for a total lofs ? 
It is notneceflary that at the time of the contracl the vef¬ 
fel Ihould be feaworthy for the voyage : fuppofe a ihip 
repairing is burnt, would fhe not be on the policy under 
the word “ at” ? The condition that fhe lhall be fer.- 
worthy for tlie voyage does not attach till her failing.] 
The jury having generally fpund that the fliip is not 
feaworthy, the Plaintiff is entitled to a return of premium. 
The judgment of Lawrence I. in the cafe of Chrijiie v. 
Secretan, ST.J?. 198. is ftroug to this effe£l. As to 
the defeff of feamen, at the very time of the lofs, the 
captain was on ihore endeavouring to get more feamen, 
and the veffel had not proceeded on her voyage to tht 

poinit 
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point, where it became neceffary to take on board the 
full complement. ^Mansfield C. J. denied that there 
was any evidence given of an intention to take on 
board more feamen.J 


iKt^I 

iSto. 

Annsn 

V. # 

WoODMAJfc 


Shepherd and PecJewell Serjts., In fupport of the rulei 
infilled that the jury were clearly fatisfied of the defici 
ency in the complement of men, and that their verdi6l 
proceeded upon that ^ground. That defeat did not 
arife till flie left the port; and unlefs it had appeared 

that the veflel was fo rotten that (he was unfit to lie in 

• 

harbour, the policy hai attached long before the defi¬ 
ciency of men arofe, and there could be no return of 
premium. The fliip, aKhough in want of repairs, was, 
without receiving any repairs, protedled by the policy 
whilft in the port. 

Mansfield C. J. This is a quellion in fa£l about the 
cofts, but there was very little difeuffion at the trial on 
the latter points. The queftion is, whether on an infu- 
rance at and from Surinamt the fa£ls of this cafe en¬ 
title the Plaintiff to a return of premium. Now if. the 
Ihip failed without a fufiicient number of men, certainly 
they do not. This cafe never went to the jury, but I 
believe they were perfectly clear on both grounds; as 
to the number of men, they certainly were. But with 
refpe£l to the other point, here is the lb ip kept a month 
at Sitrinamt in loading, and to all appearance, in the 
judgment of mankind, certainly feaworthy, and if (he 
had been funk or burnt there, the underwriters could 
have made no defence. And it would be very ftrange 
if this Plaintiff can fay, on its being proved that the fhip 
was not feaworthy when Ihe finally failed, that there¬ 
fore the feaworthinefs (hall be carried back to the time of 
her arrival at Surinam, 


Rule abfolute for a Nonfuit. 
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The wanrant of 
attorney to fuffer a 
recovery of lands 
in a county pala¬ 
tine* cannot be 
taken before an 
attorney of tlie 
Palatinate Court of 
Great SeUxons. 


CAS^S IN MICHAELMAS TERM 


Blagrave, Demandant; Owen, Tenant*; 
Bl. AG RAVE and Others, Vouchees. 

^ELLON Serjt. moved that a recovery might pafs 
as of this term. The warrant of attorney acknow¬ 
ledged by one of the vouchees, was taken before two 
commillioners, one of whom was defcribed in the af¬ 
fidavit as an attorney of His Majefty’s Court of Great 
Sellions at Chcjier : the other was an attorney of one of 
His Majefty’s courts at Wejimitijler, The rule of court, 
Mich, 39 G. 3. requires that no fine or recovery fhall 
pafs, unlefs the taking of the warrants of attorney ihall 
be before a Judge or Serjeant, or unlefs an affidavit be 
made and filed, ftating that the commiffioners taking 
the fame, are either barrifters of five years (landing, or 
folicitors, or attorneys, of feme of the courts of Wejl- 
minJler^Hall, the Judges of the Court of Seffion of 
Exchequer, or'Advocates, or Clerks to the Signet, of five 
years (landing, in Scotland. But this rule, he faid, ap¬ 
plied only to recoveries fuffered of lands in Englands 
and the premifes in the prefent cafe were in the county 
palatine of CheJlerj which*, he argued, was not within 
the reafon of the rule, and was not, for this purpofe, 
qui^t England. The Court were unanimous that Chejler 
was in Englondy and refufed either to let the recovery 
pafs as of this term, or to let the tenant’s appearance be 
recorded as of this term, de bene ejfey which he neitt 
prayed for. 
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1810. 


Haddow V, Parry. 

^HIS was an a£l:lon upon a policy of infurance ef- 
fc(iied by the PlaintilFs, tlierein declared to be agents, 
“ upon fpecie or bullion, by any one or more of His 
Majefty’s Ihips, loft or not loft, at and from Jamaica to 
England, The intereft was averred to be in James 
Auchie and Co. Upon* the trial of this caufe, at the 
fittings after the laft Trinity term, at Guildhall^ before 
Mansfield C. J., a bill of, lading was offered in evidence, 
figned by Lieutenant Lawrencct the commanding officer 
of His Majefty’s fchoon^ the Rook, of eight guns and 
twenty-five men, accompanied with proof of his death 
and hand-writing. In the margin was written. Bill of 
Jading for x .x^oco dollars, dated 12th Atigujl 1808, under 
which were copied the marks of the fcvcral chefts, and 
their numbers and contents, dcfcriblng them as contain¬ 
ing 2,000 dollars each. The body of the bill of lading 
expreffed to be “ fliipped in good order by Uollar, 
Auchie and Co., in and upon the good fchooner called 
the Rook, fix boxes, containing i2,cco dollars, being 
marked and numbered as in t|^e margin, to be delivered 
at London, (the a£l of God, the King’s enemies, fire and 
all and every other the dangers of the feas, rivers, and 
navigation, of whatever nature and kind excepted,) unto 
Meflrs. James Auchie and Co., or to their afligns, they 
paying freight. In witnefs whereof the mafter or 
purfer of the faid fchooner had affirmed to four bills of 
lading of like tenor. This inftrument was figned, 
“ contents unknown, James Lawrence, Lieutenant.” 
The Rook was taken on the homeward paflage by a very 
fuperior force, after a molt gallant refiftance, in which 
'Lieutenant Lawrence, and four-fifths of his crew were 
fiain, and the furvivors taken prifoners. TheFlaintiff:i pro* 

duced 
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A bill of lading, 
figned by a mafter 
of a veflel, fince 
deceafedjfor goods 
to be delivered to 
4|llConfignee or his 
afligns, he paying 
freight, is admif- 
fiblc as evidence 
of the confignee 
having an infur- 
able intereft in the 
goods. Per Law¬ 
rence J, 

But if the maf¬ 
ter guards his ac¬ 
knowledgment 
by faying, « con¬ 
tent s unknown,” 
fo that he does not 
charge himfelf 
wnth the receipt of 
any goods in par¬ 
ticular, the bUJ of 
lading alone is not 
evidence, either of 
tlie quantity of 
the goods, or of 
property in the 
confignee. 
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duced no other proof of the contents of the cheflsi 
nor of intereft in James Auchie and Co. than this bi!l 
of lading. At the trial no attention was paid to the 
proteft of the inafter, figned at the bottom, “ contents 
unknown}” but upon the whole efFeft of the inflru- 
ment it was contended that it was no proof that the 
property was put on board, or that it belonged to James 
Auchie: and the Chief Juftice being of that opinion, 
Tcjetf^ed the evidence, and dlre^cd a Nonfuit. 

-* 

Shepherd Seijt. in this term obtained a rule ntft for 
a new trial, upon the ground that this evidence ought 
to have been received, it being fimiiar to the entries of 
bailiffs in their accounts, ani other entries whereby 
perfons charge themfelves, which are admitted as evi¬ 
dence of the fa£ls which they ftate. The deceafed muft 
be confidered as a fteward for hid owners. [Afflwj- 
jicld C. J. thought that the cafe of entries made by a 
dead vicar or reftor, which the Court of Exchequer 
had long been in the habit of receiving, as evidence in 
favour of his fuccelTor, might be analogous.] 


hens and Vaughan Serjts. on a former day in this 
term fhewed caufe. They diftinguifhed this from the 
cafe of a bailiff charging himfelf. They did not objedl 
to the bill of lading being received as evidence that the 
goods were put on board the veffel, but they obje£led 
to the ulterior ufe intended to be made of it, as decla¬ 
ratory of the perfons in whom the property was veiled. 
But even admitting that any declaration made between 
the confignor and the matter would be evidence, this 
paper does not contain any declaration in whom the 
property is, for it is merely an undertaking to deliver to 
James Auchie and Co., or their affigns, fo that whether 
the dollars belong to James Auchie and Co., or to Dol¬ 
lar^ Auchie and Co. or to any other, does not by this 

paper 
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papet appear. It i$ cstily evld^dc th&t tKe dcceafed 
rafter undertook to render an dccouirt to James Auchie 
l[nd Co. The entry of a bailiffiS'only evidence of the 
precife fa£t that the tenant does pay rent for that land* 
it proves nothing further. That too is an excepted 
cafci and no analogy can be drawn from excepted cafes, 
it would only be extending the exception. \Heath J. 
Does not the matter charge himfelf in this cafe with 
the receipt of the dollaire ?J Yes, but the paper only 
proves that he received them from Dollar Auchie to be 
delivered to James Auchie ; it does not prove in which 
of the two the property is vetted. [^Lawrence J. You 
admit that in an aftion agpdfSft third perfons, this bill of 
lading would have been evidence of the receipt of the 
dnllars by the matter: would it not then have been 
equally evidence of property in the confignee in an 
a<Stion of trover for them againft a third perfon, and 
not againtt the captain only ? Could Jamei Auchie (to 
whom, or whofe ailigns, the matter undertakes to deKver 
the dollars,) allign thcih, if he had no property in them.]] 
The authorities were very much confidered in the late 
cafe of Higham v. Ridgeway^ lo Eafti 109. But it is not 
fufliciertt for the purpofe of the prefent aflion, that this 
would be evidence to enable James Auchie to recover in. 
trover; in the cafes of Camden v. Anderfon^ 5 Term 
Rcp» 'flit and Lucena v. Crawford) 3 Bof. ^Pull. 75. 
it was held that a perfon mutt have either the legal or 
the equitable title to goods, to enable him to fupport a 
policy of infurance, fo that this paper may be evidence 
of a lefs than an infurable intereft in James Auchie. 
{Chambre J. I fee in the margin, the words « contents 
unknown it feems that the lieutenant who figned this^ 
would not charge himfelf with any thing, and would, 
not be accountable. Mansfield C. J. Thofe words 
' were not read < or noticed at the trial. If the matter 
Vot, in. X quaUfies 
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qualifies his acknowledgment, the words contents 
unknown, he acknowledges notliing.] « 

Shepherd and Serjts., contra. Tlie principle on 
which the admilfions of perfons againil thcmfelves aro 
evidence, is not confined to written entries. Proof of a 
declaration made by a man now dead, or proof of a 
written entry made by him, ate alike tantamount to his 
being, if alive, called into the witnefs box, and faying, I 
received thefe boxes of dollars, contents as per margin, 
and I received them for the ufe of James Auebie. In 
the cafe of Mac AHdre*u> v. fiellf i Efp, 373-, Lord 
Kenyon held that the admilE^ of the mailer of a vefiel 
put into the witnefs box of his^fignature to a bill of lad¬ 
ing configned to the Plaintiff, was proof of intereff in 
the Plaintiff upon a policy of affurancc. The cafe of 
a fteward is only exempli gratia^ but entries are often 
evidence not only againfi, but for the maker. In the 
ordinary cafe of a bond, more than twenty years old, 
the obligor charges himfelf, by indorfement, with re¬ 
ceipt of the intereft, but this is fo ftrongly evidence for 
himfelf, that it will, at a fubfequent period, rebut the 
prefumption of payment, becaufe the Plaintiff is in the 
like cafe as a dead man, and cannot be called as a. 
witnefs. 

Cur. adv. vuU. 

On this day the Court declared that the words, con¬ 
tents unknown,'* rendered the bill of lading no declara¬ 
tion of what the chefts of.-dollars contained; it was 
* ■* / * 
therefore no evidence at all, and they 

Difcharged the Rule. 
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Wii^iON V, Seeres. » 

J^ARSHALL Serjt. having obtained a tiile nij! 

to difcharge the Defendant, who was'^fa married 
woman, out of cuftody, 

Beji Serjt. (hewed caufe, upon an affidavit that (he 
comra^ied for the purefiafe of furniture, (for the price 
of which this adion was brought,) as a (ingle woman ; 
and dtat when (he difelof^ that ffie was married, (he alfo 
dated that (he was feparaj^d^om her huiband, and had 
eilates fettled to her o^n feparate ufe, and was an- 
fwerable for payment of her own debts, and adfually 
gave a bill of exchange for the amount of the debt^ 
which was diihonoured. 


■ ( 

Nw. 

If aRaintiff 
knowingly arrefts 
a married woman, 
the Court will 
make him pay 
the cofts of the, 
motion for her 
difcliarge. 


MarJhalU in fupport of his rule. The Pl^ntiff 
knew (he was married when he arrefted her. 


The Caurt held that as he knew (he was married, the 
taking a bill of exchange, and the arred, were very 
wrong, and therefore made the 

Rule Ahfolute with Gods. 


Gib^s V. Merrill. iVw. sj: . 

Plaintid declared on a bill of exchange, drawn^ In ajjumpjt a 
by himfelf, and direAed to the Defendant, by 

and under the firm and defeription of Meffis. Merriit ant made the pro- 

mife joiiitly vjrith 

another, is fupported by evidence that the promiie was nude by Defbodam johuiy 
. v^kh an infant. 

It is ter the Plaintifi'. tQ idead and prove that the iofaiRjhM, dvt^ded hit p»n)iir% if 
he wopld reduce the joint contract to a fide coiUraiik. 

^ a and 



and Le Ltmdonf* which bill the Defendant afters ’ 
wards accepted* The Defendant pleaded in abat&ment. 
that the fuppofed promife, if a#ty fwch was made,* wad 
made by the D^efendant and one Robert Le Blonde jointj^, 
aqd not by the Defendant folely, which R, Le Blond 
was ftill ^ive* The Pfaintiff replied, that the promife 
was made oy the Defendant folely, and not by the De¬ 
fendant and Robert Le Blond jointly, whereon the De¬ 
fendant joined ilfue. Upon the trial of this ilTue, 
at Guildhalii jit the fittings after Trinity term, iSlo, 
before Mansfield C- h, it wa§ proved that R. Le Blond 
was party to the bill, but that he was an infant: the 
bill was accepted for th<?t;Wice of goods fold by tltet 

Plaintiff to the Defendant aiid Le Blond, who w'ere 

% 

partners in trade. Le Blonde being called, proved that; 
he had never refeinded tlie contrail., The jury found a 
verdi^i for the Plaintiff. , ' 

l^epherd Serjt. in this term obtained a rule ni/t for a 
new trial, upon the ground, that R, Le Blond did 
promife, although his promife was voidable, and that 
it was proved that he had not avoided his promife. 

Lens Serjt. on a fubfe^uent day (hewed caufe. This 
is not a mere iffue on the fa£l whether this bill were 
figned by the Defendant only, or by the Defendant and 
Robert Le Blond jointly, which can be decided by look¬ 
ing at the, face of the bill •, if this be not in law the 
contra^ of the infant, it may be pleaded as the contrafi: 
of the adult party alone. It is not the lefs the contrail; 
oT the Defendant abne, becaufe another perfon has 
joined in h, whom the j^aw will not permit to contrad : 
when the h&. of infancy is eilabUfhed, the infant 
ceafea to be a joint-contra^or: the i^ue therefore is 
rightly drawn, and proved according to its legal 
g JSfip. Chmiler y* Paths and Btmkts% In an a^ion 

7 of 
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^pon the ^enml ifftie pleaded, 
tJie Plaintiff enteired a n^U pf^ 4 qUt a|;aiAil^ ©tie,, whd 
^ "^8 an infant 5 arid at tiic trial, Kets^n 0 . J. held, 
tK^ having declared tipon a johit-contTa'il, he coiiM ri£^ 
recover againft one Defendant only, 'Xrhelri it was dif- 
clofcd that the other was an infant. Jaffray v. Preebairn, 
Wilfon, ^ Slack. 5 Efp. 47. AJjumpfk On a proniife 
to carry the Defendant fafely; Black pleaded infancy, 
on which the Plaintiff* entered a nolle j>rofcqm zf to her. 
The otlier Defendants pleaded, that they, together with 
the Defendant Black, did riot undertake. Upon the 
trial, Lord Ellenhoroug^ C^., on the authority of 
Chqudter v. Paries, non^^dit^l the Plaintiff. Trueman v. 
Hurjli i T. R. 40., hcl^ that an aftion on an account 
ffated, does not lie againft an infant. \Heaih J. In 
Cartb. I do., Williams v. Harrifon, it was held that it 
was a good plea in bar to an adtion upon a hill of ex¬ 
change, though drawn by a trader, that he was an in¬ 
fant. La’wrence J. In Trueman v. the Court 

only held that the infant ftiould not he bound by tlie 
admiffion he had made during infancy, dbat the note 
was given for neceffaries.]] The judgment proceeds on 
■the form of the count, that a Plaintiff can only recover 
againft an infant upon a count exprefsly framed for 
neceffaries found. {Lawrence J. No count ever ex¬ 
prefsly ftates that the Defendant is an infant.^ 
r Campb. 552., Williamfoti v. Watts, infancy being 
pleaded to an a£lion againft^the acceptor Of a bill, the 
Defendant replied, it was' accepted for neceffaries, and 
Mansfield C. J. thought the affion could ridt be iriairi- 
tained, and that the replication otight to have been 
demurred to, becaufe an infant could not be liable as 
the acceptor of a* bill. The argriment for the jDfefehdaflt 
is, that no third pkfori can ele^ for tlie infant whether 
he ftiall refeind his contra£t, and that he Has not made 
that ele£|ion hlmfelf} but that argument is grounded 

X 3 m 
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on the erremeous pofition, that a bill of exchange^given 
by' an infant, is not void, but merely voidableand' 
at the trial Taylcr v. Crohery 4 Efp. 187., was cite^ 
But the cafe in Carthenv {hews that it is abfolutely v/?m. 
There is a diihn£tion taken between bonds and fingle 
bills, becaufe the bond has its operation by delivery, and 
therefore it {hall take efi'e£t, unlefs infancy be pleaded 
to avoid it. Rnjfel v. Lety i Lev. 86. 


Bhepherd and BeJ} Serjts. contra. The iflue was 
proved with the Defendant. An infant is capable of 
contracting: he may avojd life contract, but he alfo 
may, when he becomes 01^%^ .jconfirm it j if he con¬ 
tracts for neceflaries, even duiiw.g infancy, it is a com¬ 
plete binding contraCt; and the cafes cited for the 
Plaintiff are coiifonant to this doctrine: the infant may 
bind himfelf for necelTaries, he cannot bind himfelf by 
any new contraCt arifing out of the contraCt for necef- 
faries, as a bill, &c.; he may avoid it. The cafe put, of 
a bond, is conclulive for the Plaintiff i for if the con¬ 
tract of an infant were ipfo faEio void, he might give in¬ 
fancy in evidence on the plea of non ejl faBumy but that 
is never permitted. Every thing which avoids a deed 
ex poji faBo muft be fpeciSlly pleaded : infancy muft be 
pleaded to a bond, and it is not long fince the practice 
ceafed of pleading infancy fpecially in aCtions of af- 
fumpfit. A promife by an infant is not a nullity ; it is 
af^l times a good confideration to fultain a promife 
by another perfon to the infant. The promife of a 
feme covert is not fueh a confideration. [^Mans~ 
field C. J. acc^ This marks the diltinCtion between 
a void and a voidable contraCt, Holt v. Clareucieuxy 
2 938., jijfumpfit on a breach of promife of mar¬ 

riage : the Defendant pleaded that at the time of the 
promife tlie Plaintiff was an infant of fifteen years, to 
winch plea the Plaintiff demurred, and it was urged that 

5 a 
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it wa^ nudumpaSfumy becaofe the infant had, the right 
bf difagreeing to the contra£t at full age, and therefore 
her promife could be no confideration for the Dcfen- 
dai>^’s promife; but Hoit C. J. held the promife to be 
not void, but only voidable at the eleftion of the infant,' 
but that the party with whom an infant contrafts has 
not this ele^ion, but is bound in all events, and judg« 
ment was given for the Plaintiff upon the demurrer. 
But if the promife of ap infant were abfolutely void, it 
could be no confideration for the promife of another, 
l^Mamfield C. J. I do not know that: an obligation in 
honour is a confideration'for a oromife, though the ho¬ 
norary obligation cannot 'enforced.] If there is no¬ 
thing but an honorary clwigation on the one fide, and a 
legal obligation on the other, the honorary obligation is 
nothing, and cannot be enforced : there muft be a pro¬ 
mife founded on it: but there is in this cafe the promife 
of the infant, voidable but not void. That which is 
void is nothing, it does not exift: that whicli is 
voidable, may be rendered null by fome fubfequent a£t, 
by the infant Iiimfelf only, but it is alfo capable of con¬ 
firmation by him. That which does not exift is not ca¬ 
pable of confirmation, Perhaps even after the caufe U 
decided on that ground, tlie infant may confirm his pro¬ 
mife. It might have been competent to the Plaintiff to 
fhew in pleading, if the cafe had been fuch, that the 
Defendant promlfed jointly with another, who was an 
infant, and that the infant luid fince avoided his contrail, 
fo that the Defendant continued liable alone; and it is 
important that it fhould be fo pleaded, for many cafes 
have happened in which the infant;has afterwards rati¬ 
fied the contraft, but it is not, true that the Defendant 
originally promifed alone. C. J. Shall the De¬ 

fendant, who, if the other party to the bill be an infant, 
h:\s praflifed a grofs fraud on the Plaintiff, in palling to 
him 'll bill, to which he has procured an infant ta fet 
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his name, be permitted to take the obje£lion ?]] It doer 
not follow that the Defendant is guilty of a fraud in 
fo doing ; it is not of neccffity that he knew the other 
was an infant j the infant may, when he comes of sjgfe, 
ratify the contraiQ:; but if he avoids it, that does not tlie 
more prove it to have been a void contraft in the com¬ 
mencement. Bnt at all events it is not competent for a 
ftranger to come in and fay that the contract made by 
the infant is void in law. If the infant declares he does 
not chufe to make the objc£lion of infancy, and to call for 
the protection of the law, another banno'L do it for him. 
Taylor v. Croker, 4 E/p. 187. JJfumpfit againft the acceptor 
on a bill drawn \>^ EversJie!a^lt»L/ones, payable to the draw¬ 
ers, and by them indorfed to St^andi and by hijn to the 
Plaintiff. The Defendant proven that both the drawers 
were under age, and that they delivered the bill to Size- 
land to be difeounted, who had mifapplied the money to 
his own ufe. Ever/cld had demanded the bill from the 
Plaintiff, who refufed to give it up. The Defendant con¬ 
tended that under ihefe circumftanccs the note was void, 
but Lord Ellenborough C. J. thought, that if the aClion 
were againft. the drawers, there might be weight in the 
objedion j for they might claim from the Court the pro¬ 
tection of their infancy ; ^jut tliat though the Defendant 
derived title under them, the note was not to be confi- 
dered as void in his hands, becauie the infants might 
poffibly make themfelves liable by a fubfequent confir¬ 
mation of their engagement, after full age. If the Plain¬ 
tiff may not now declare upon the joint contraCf and 
recover, it would follow- that if, after the infant came 
of age and confirmed his contraCl, the Plaintiff fhculd 
flill fue the other Defendant only, that Defendant 
would have no right to infift that the joint con¬ 
tractor ought alfo to be fued along with himfclf, but 
would be put to his feparate aCtiqn afterwards for con¬ 
tribution. 

Lens 
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1 Lens replied, upon the cafe of Holt v., C/armcieuxt 
Plaintifi- did not bring.that aQion until after 
flic had attained twenty-one years, and confirmed her 
contradi j the Plaintiff in this cafe, if he would have 
the contracl; not void, might have waited till Le Bland 
has attained twenty-one, and feen whether he would 
confirm this contradk; but in the mean time he is en* 
titled to fue only the Defendant. 

Cur, adv, vult. 


Jlf' 


iBio. 

V>.—.,...,11^ 
Oisas 

V, 

Mimmiu 


Upon this day, Mansfield C* J. (in the abfcnce of the 
reporter,) gave judgment (a). . 

If the Defendant and Le B^nd had both been fued and 
had pleaded non aJfium^ttjiSxQ verdidl mufl have been for 
the Defendant, becaufe^he contradl is void as ag-ainft 
one. It is a grofs fraud if the Defendant knew th,e 
other to be an infant, but I am afraid the cafes arc in 
favour of the Defendant. The Plaintiff has not taken 
the right courfe to enforce tlie bill. I . never could un- 
derftand the rule of law that an infant’s contradl was not 
void, but voidable. The rule that he is liable for necef- 
faries, is plain enough: but it does not feem clear, in 
other cafes, in what manner he is to avoid his contrmfl. 
He may do it, indeed, by plea, but it does not leeni 
ncceflary that he fliould do any previous a£l to avoid it. 
It feems, however, that the contra£l is not void, till the 
infant fays that it is void. If it is not void, on this plea 
in abatement, we cannot fay that the contrail v/as not 
made by two perfons. Therefore the verdidi is wrong. 
According to a cafe in 2 Vin. Abr.p. 6 ^. \x\. jBionSi 
Jaifider, (D. d.) pi, 8., which cites Bro. Ab, Dette 191. 
{j^erperam 190) (i), the Plaintiff fliould have replieil that 

the 


(fl) Ex relatione Servientis 
feeknvell. 

The cafe in Bra, M. 
Detie i<jt,{perperam x^o-)vs as 
follows: 


DEBT on bond by the Ab¬ 
bot of D., who fhews that the 
bond was made to html'elf and to 
J. N-t and that J. N, was his 
comm<ugn at the time, Ac .; and 

there- 
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the other joint contra£i:or was an infant, and tlie Des¬ 
cendant muft either have admitted it, or denied it. / 

Rule abfolute for new trial. 

Lens then obtained a rule nyi for liberty to amend his 
replication. 


therefore it was held to be well 
by the Court, for there is a diver- 
fity where a bond appears to be 
Toid, and where it does not: for 
where an infant and a man of 
full age were bound, or a fethe 
covert by a ftrange name, therd||^ 
the aiSlion ihall be brought againft 
both, and they ihall have advan¬ 
tage by way of plea of the non¬ 
age, coverture, ahd profellion; 
but where one of them is nam^d 
feme covert or commoign in the 
bond, there it is otherwife; for 
in the firft cafe the infant may 
admit the bond, and fo may the 
woman after the death of her 
huiband, and the monk after his 
deraignment ■, but where a man 
is bound to the Abbot and J. AT., 
not ftyling him monk in the bond, 
neverthelcfs the Abbot alone 
ihall have the atflion, and ihay 
furmife that the other obligee 
was his commoign at the time. 
See.; which note, for the judg¬ 
ment ; and if one be bound to 
two, and one or them die, the 
other ihall have his adlion alone, 
and ihall funnile in his count that 


the other is dead; and if two are 
bound to one, and one of the two 
dies? the obligee ihall have his 
aiftion againft the other, and ihall 
count that the other obligor is 
dc|d. Cites ** 6. 30.” The 

folio cited feems not to be in 
"ptimt, and is probably a miilake 
foi^‘ JlfirA term 3 a if* 6. />/• 6. 
Thijprior of fued out a writ 
againil a man, and counted^ 
by Wangfordcy that the De¬ 
fendant was bound to himfelf 
and to one J., his co-canon, a 
facrift of the fame place, in the 
fum contained in the bond; and 
ihew'ed beiidc$> that the facrift was 
his co-canon, for that the bond 
was made to himfelf and fuch 
an one, facrift of the fame place. 
Littleton, for the Defertdant, 
pleaded a prefeription for all tho 
iarriib of the fame place, to be 
impleaded and to plead: and 
the queftion was, whether the 
plea were well pleaded by way 
of prefeription; no objedtion be¬ 
ing made to the declaration; Liti 
tletan, by the advice of the Court, 
imparledt 
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38. 


^y^ASTSerjt. moved on this lafldayof the term, fora 
rule n\fi to put ofl'the trial of this caufe, for the ab- 
fence of a material witnefs, who fix weeks fince went to 
Morpeth in Northumberland; the notice of trial was 
given on the 21 ft of November^ for the Middhfex fittings 
after this term. Notice of this motion was given to the 
oppofite party on the night of the 27th. 


Mansfield C. J. Th«‘ i»Vtention of the rule of prac¬ 
tice is, to prevent the Ame of the judge, who fits at 
nijl priuSi from being occupied with difculfing thefe mo¬ 
tions. But if a rule nifi is granted novi', caufe muft be 
Ihewn at niJl priuSf which equally occupies the time of 
the Judge : the having given him notice laft night, is 
not fufiicient to bring him into court this morning to 
flicw caufe : you might have made this motion a week 
fince, and then he would have had fuliicicnt time to fliew 


A motion to put 
of!' a trial in £on- 
don or Mtddlefex, 
on account of the 
abfence of a wit- 
nefs, cannot be 
made when there 
is not time to (hew 
caufe w ithin the 
term, if die party 
applying, had it in 
lu6 power to come 
earlier. 


caufe witliin the term. 


Rule refufed. 



CASES IN MJCHAELMAS TERM 


31.6 


1810. 

Nov.^%» PiiTLip Tftomas Wykham Efq. ‘t». Sophia 

Elizabeth Wykham and Others, 


The teftitor dr- 
vifed rertain lind;-, 
part mortpaijed in 
fee, and part uviiri- 
cumhciL'cl, to truf- 
tees and their heirs, 
to pay debts in aid 
of the prrfcnial 
edatc, and devifed 
the furpliis, and ail 
his ojther lands, 
&c. to his ftrfl and 
other fons fuccif- 
lively for life, with 
fucceflive remain¬ 
ders to tmftecs 
and their heirs, to 
preferve fubfe- 
qnent eilates dur¬ 
ing the lives of the 
feveral tenants for 
life, with feveral 
renaainders fuccef- 
fively to the firft 
and other fons of 
the bodies of the 
teftator’s feveral 
fons, in tail male, 
with like remain¬ 
ders to Ins daiigfi- 


Right Ilonorahlo Philip Lord Wenman b^ing 
feifed in fee of div^'rs real ellates, and entitled in 
fee to the equity of redemption of certain other real 
ellates, then mortgaged in fee .to jlgatha Childs by his 
will, dated the 4th day of May 1758, and duly executed 
and attefted, devifed part of the fame feveral ell.itcs to 
George llarvi'y and Frntic}^BnJ[f-ttf and their heirs;, upon 
tnift, by and out of the rSitic and profits, or by fnle, 
from time to time as to them would feem moll conve¬ 
nient, and alfo by virtue of tlie^'towcr thereinafter given 
to them to cut, fell, and di-pofe of coppice wt.'uds, to 
raife money fufiicient to dilcharge fucli of the tcllatov’s 
debts and legacies as his pcrfcnal eftate would not be fuf- 
ficient to psiy ; and as for fuch parts of the hereditaments 
fo giveti to the truftecs, which Ihould remain after the 
trails fiiould he performed, he devifed them, and all 
other his fieehold hereditaments in the counties of 
Oxfordy Keniy and Burk.f, or elfewhcrc in Eaglandy to 
hi^ cldcll fon the IlonCirablc Philip IPnimafiy for his 
life, fans waile ; w’ith remainder to Thomas Whor^pood 
and John Clarkey and their heirs, during the life of 


ter for life, to truftees, &c. and to her firft and other fons fucceffively in tail male: with 
a provifo that each of the teflator’s fons, as he came into poflelTiDn, might from time 
to time grant or appoint all or any part of the lands whereof lie fhould be fo feifed 
and poll'cfled, to trujticsy rn truft by the rents and profits to pay a jointure to any 
wife, &c. for the term of each fuch nvifes natural life 07 :ly, ' Tliere were alfir 
powers by deeds to charge the lands with younger children's portions, and to Icafe for 
%l years. Wliile the mortgages remained outftanding, and the trufts for pajm-.eni of 
debts unperformed, the eldeft fan, by deed, reciting the will and pov^er, conveyed 
lands to irujlees and their heirs, on truft by the rents and profits to raife and pay a 
jointure to his wife, during her natural life only; and charged the lands with portion* 
for younger .children, if any; which deed alfo contained a covenant for quiet enjoy¬ 
ment againfl the fettlor and teftator, during the wife’s life; This Court held, t^'it by 
fud^ deed the truftees of tlic jointure took no legal eftato. 


Philip 
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* l^hiUp Wenmanj to preferve fubfequent cftatea *, with 
^en^inder to the firft and other fons, fucceffiveiy, of the 
body of P, irmman atid their heirs male ; with re¬ 
mainder over, for default of male ifl'uc, to Thomas Frau¬ 
ds IVenmaUi his youngeft ton, for his life, fans wade ; 
with reinaiiidcr to the fame trullccs and their heirs, 
during his life, to fupport the' fubfequent remainders i 
with remainder to his firll and other fons fuccellively 
in tail made ; with remainder to the teftator’s tliird and 
other fons fuccellively in tail male \ with remainder in 
default of ail fuch his iflue male, if he fiiould have any 
other daughter than Hoplua Ip'crmiau, to his daughter 
Sophia and fucli other daughters in tail goneral, as te¬ 
nants in common, and '/no other daughter than Sophia, 
then to Iter for life, faif waftc; with, remainder to the 
lame truftees and their heirs iluring her life, to preferve 
contingent remainders; with remainder to her firft and 
other fons in tail male, tvith divers remainders over, and 
with the ultimate remainder to the right heirs of the 
teftator. The will contained a provifo, “ that it might 
“ be lawful for each of his fons, P. P/euriian and T. F. 
‘‘ Wenman, and every other his fon, when and as they 
** fhould refpe£tivcly become entitled to the premifes or 
“ any part thereof, in poffcflkn, from time to time to 
“ grant, convey, limit, or appoint all or any part or 
“ parts of the premifes whereof they fliould refpeftively 
" be fo feifed and pofiefTcd, to trujlecs, upon trull:, by the 
“ rents and profits thereof, to raife and pay any yearly 
“ rent-charge not exceeding the fum of looo/., for a 
** jointure for any wife or wives that he or they fliould 
“ happen to marry, for the term of each fuch wife’s 
«* natural life only 5 and a further power for them, in 
“ like cafe, by any deed or deeds, &c. or by his, or 
** their, or any of their luUl or •mills. See. to charge 
« all or any part or parts of the premifes whereof he or 
^6y fhould be fo feverally feifed and pofleffed, with 

fums 
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fums of money for daughters or younger children |3 
** portions; (that is to fay,) for one fuch daught^ or 
“ younger child,' five thoufand pounds ; for two fuch, 
eight thdufand pounds; and for three or more, ten 
** thoufand pounds ; with fuch maintenance, not ex* 
“ ceeding the intcreft of the refpe^live portion or por- 
tions at four per cent.y as his fons lliould refpe£lively 
by fuch deed or deeds, will or wills, appoint,” There 
was alfo a provifo, “ that it might be lawful for his 
fons, when and as they fliould come into pofleflion 
“ of the hereditaments fo devifed to them for life, by 
“ indenture to Icafe all ’or an^ part or parts thereof for 
“ any term of years not Acceding twenty-one years in 
polTcfiion, fo as in every fu^i leafe there fliould be 
refpe£lively referved and r^ic payable during the 
“ continuance thereof, to be incident to and go along 
“ with the reverfion or remainder of the premifes, and 
“ expedtant thereon, fo great a yearly rent as could be 
“ reafonably gotten.” The teftator died in Augujl 
1760, leaving two fons only, viz. Philip Lord WcnmaUf 
“ and Thomas Francis Waimanj and one daughter, Sophia 
IVenman, Philip Lord W’enman^ the fon, became of 
age in April 1763, and was thereupon let into pofleflion 
of all the teftator’s real eflates, and enjoyed them till his 
death. In 1766, by indenture tripartite, duly attefted, 
dated the 28th June 1766, and made between Philip 
Lord Vifeount Wenman of the firft part, Lady Eleanor 
Bertie of the fecond part, and Willoughby Earl of Abing¬ 
don and John Morton Efquire, of the third part, thereby 
reciting the fald recited will, and the provifo whereby he. 
was entitled to make a jointure out of the faid eflates, 
upon a wife, and to make a provifion for daughters or. 
younger children; and that a marriage was then in¬ 
tended to be fliortly had between Lord Wenman and 
^Eleanor Bertie^ and for making fuch jointure for. 
her in cafe fhe fliould after the marriage furvive Jitcr 

intended 
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intended hulband, as he was <empowcred to make by l8ro. 
vfrtute of the fame will, he, the faid P. Lord Vifcount wvkham 
W^entnatiy purfuant to and by force and virtue of the faid <». 


power, and of all other powers, &c. did grant, convey, Wyeham. 
limit, and appoint, unto the Earl of Abingdon and John 
Morton^ all his hereditaments devifcd to him by the faid 
will in tlie counties of Oxford and Bucksy or elfewhere 
in England^ to hold the fame hereditaments unto the 
faid Lord Abindgon and John MprtoHi and their heirs, 
upon truft by the rents and profits thereof to raife and 
pay unto the faid Lady Eleanor Bertie and her afltgns, 
during her natural life only, the yearly rent-charge of 
500/, by quarterly payments, clear of all reprlzcs, for 
her jointure, in cafe thc^marriage fljould take efFed, 
and (he fhould furvive L^d Wentnan, and to be in bar 
and fatisfadiou of dower: and in confideration of the 
marriage, and for the making fuch provifion for his 
daughter or daughters, younger child or children, as he 
was in that cafe authorized and empowered to make by 
virtue of the fiild recited will, the faid P. Lord Wenman, 
purfuant to and by virtue of the faid recited power, and 
of all other powers, &c. did by fuch deed charge all 
the premifes in Oxford and Bucks, devifed by the faid 
recited will, (fubjedf to the faid jointure,) with the pay¬ 
ment of the feveral funjs therein mentioned. And the 
fettlor covenanted with the truftees, their heirs and 
affigns, that he then had in himfelf good right, full 
power, and lawful and abfolute authority, to make fuch 
grant, fettlement, limitation, appointment, and charge i 
and further that the faid truftees, in cafe the intended 
marriage Ihould take effc(a,and the faid Lady 
fhould furvive him, fliould from time to time and at all 
times after his deceafe, during her natural life only, peace¬ 
ably and quietly enter into and enjoy the premifes there¬ 
inbefore granted, limited, and appointed to them as 
afprelhid, and receive and take fo much of the rents a|jid 

profits 
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profits thereof as flioulti be fufficient to pay the^yejj,rly 
rent-charge of 500/., with'out the la-w^ful let, evictbff, or 
interruption of the fertlor, his heirs or affigus, or any 
claiming under or in truft for him or the late Lord TFifw- 
r»an. By indenture of the 26th day of Deceniher 1782, 
and made between the fettlor, and the Earl of Abin^dou 
and Sir J. W. Gardiner Bart., duly attefled, reciting 
the aforefaid will and fettlement, and that Lord Wenman 
was defirous to make a further provifion for l^ady Eleanor 
IV’enman of the clear yearly rent-charge of 300/. a year, 
in adilition to the fum of 500/. a year before fettled, for 
making fuch further jointure,' the fettlor purfuant to, 
and by vivlne of the fame jointuring power, and of all 
other powers, &c. and in furtlir cxercifc and execution 
thereof, did grant, convey, lim?”, and appoint, unto the 
faid Earl cf Abingdon and ^^\T John TEhatley frarrnVwr, and 
their hf'irsj all fuch parts of the hereditaments devifed to 
the fettlor by the faid recited will as were fituatc in th(? 
county of Oxford^ to hold the fame hereditaments unto 
the tiult CCS and their heirs, upon truft, by the rents and 
profits t’nereof to raife and pay unto Lady Eleanor W'eti- 
man and her afligns, during her natural life only, the 
furthcr re?it-charge of 300/., as and for an addition to 
the jointure of 50c/. fecured to her by the therein-recited 
indenture, in cafe fhe fliould furvive her faid hufband, 
with the like covcnatits as in the latt-recitcd deed, for 
the fcttlor’s right to make fuch further grant, limitation, 
fettlement, appointment, and charge, and for quiet efn- 
joymciit by the truftces again ft the fettlor and the tef- 
tatcr. And by another fimilar indenture, dated the ift 
of December 1796, and made between the faid fettlor of 
the one part, and Sir IVilliafn Henry AJljhurJl Knt. de- 
ceafed, and Sir John WkalUj Gardiner of the other part, 
the fettlor further granted, &c. unto the 1 aft-mentioned 
truftecs and their heirs, fo much of the hereditament* 
devifed to luni by the faid will, as were fituate in the 

county 
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rounty of Oxford^ and in Foundtn^ in the parilh of 
ford in the count)^ of Buch^ to hold unto the truftees ?nd 
their heirs, upon truft, by tlic rents and profits thereof, 
to raife and pay unto Eleanor Lady Wenman and her 
afiigns, during her natural life only, the further yearly 
rent-charge of *oo/., as and for an addition to the join* 
ture of 500/. and 300/. before fecured to her, with the 
like covenants as in the laftmentioned indenture. Tho^ 
mas Francis Wmman^ the fecond fon of the teilator, died 
in 1796, unmarried, and without ifliie, in the lifetime of 
F. Lord Wenmany his brother, and on the 26th of 
March 1800, the fame FhUipJjoidi. W~enman died, with¬ 
out leaving any iffue, and leaving Eleanor Lady Wenman 
him funriving. Sophia f^enman, the only daughter of 
the firft named Lord We^ptan, intermarried with W'il^ 
Jiam Humphrey Wykham deceafed, and having furvived 
him, ihe died in *79*> leaving , ilTue, William 

Richard Wykham^ her eldeft fon; Fhilip Thomas Wykham^ 
the Plaintiff; and Harriet Mary Wykhamy who intermar¬ 
ried with Willoughby Berticy one of the Defendants. 
By indentures of leafe and releafe, of the ift and 2d days 
of January 1799> the releafe made between Willia^ 
Richard Wykham of die one part, and William WalforJy 
gent, of the other part, the izid^William Richard Wyk» 
ham conveyed to the faid W. Walford and his heirs, the 
life eftate of him the faid William Richard Wykhamy 
cxpe£lant on the deceafe of the faid P. Lord Wenmany 
and the eftate or ufes by the will of the faid Philip Lord 
Wenman deceafed devifed to the fon dr fons of the then 


prefent P. Lord Wenman fucceffively in tail male, of 
and in all the manors and hereditaments of or to which 
the faid tF. R. Wykham was feifed or entitled for an 
eftate tail under or by virtue of the faid will, in truft 
for William Richard Wykham and his aftigns during his 
life, to prevent any wife of the faid W, R, Wykham 
from being entitled to dower out of the fame premifes. 
VoL-III. Y W.R. 
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W~, R. WyiHfatn, on the death of the late Lord Wenmafjy 
was let into poileilion of all the teftator’s real effates 
and hereditaments not fold by the truftees under the 
will, and enjoyed the fame until his death ; and by in¬ 
dentures of leafe and releafe of the 20th and 21 ft days 
of June 1800, the releafe made between William Wal-- 
ford of the firfl; part, W, R. Wykham of the fecond part, 
William Meyrick of the third part, William Broderip of 
the fourth part, and Richard Chapman of the fifth part, 
all the manors and hereditaments of him the faid W, R> 
Wykham, which came or dcfccndcd to him under or 
by virtue of the will of his grandfather, Pt Lord Weth- 
man, in the counties of Oxford, Buds, and Kent, were 
granted and conveyed by WjUiam Walford and W, R. 
Wykham unto W. Meyrick, hiaheirs and afligtiSi to make 
him tenant to the precipe, in order that common reco¬ 
veries might be had and fuflered thereof. Recoveries 
were in, or as of Trinity term x 800, fuffered of the fame 
premifes, in which W. Broderip was demandant, W, 
Meyrick tenant, and W, R. Wykham W’as vouchee. 
Eleanor Lady Wenman was living when the indenturds 
of the 20th and 2lfl days of June 1800 were executed, 
4 nd the recoveries fuffered. W, R. Wykham died after the 
fuffering fueh recoveries, viz. on the ift of July x8oo, 
leaving the Defendant, Sophia Elizabeth Wykham, his 
only daughter and heirefs at law j and flie is now the 
heirefs at law of Philip Lord Wenman the teilator. Jlie 
mortgages are f ill unfatUfed and outfauding, and all 
Lord Wenman the tifatoids debts are not yet paid. The 
Complainant filed his bill againft the Defendants in the 
Court of Chancery, infilling that the eftate in tail lUalc 
limited by the will of the teflator P. Lord Wenman to 
the firft and other fons of the body of his daughter 
Sophia, was not barred by the faid recovery, and praying 
that he might be declared entitled to an eftate tail under 
that will in all the eftates thereby devifed, and thsft pof- ' 

6 fefiion 
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•-»^{ 5 on thereof might be delivered to him accordingly, 
and praying an account of the rents and profits thereof, 
accrued fince the deceafc of JfT. R. Wykbamt 'and that 
tlie Earl of Abingdon and Sir William Henry 
who were the furviving truftees in the aforefaid jointure 
deeds, might, without prejudice to die jointure of Lady 
Wenman, (who was then living, but is fince dead,) or any 
other charges or incumbrances aiFecting the uid eftatcs, 
be diredled to convey and allure the fame to the Plain¬ 
tiff^ or as he fhould dire£l: ; and that in fuch manner, 
that he might be enabled to fulfbr a good and perfedt 
recovery thereof. Upon the hearing for further direc¬ 
tions on the 18th of May i8io, the Lord Chancellor 
diredled this cafe to Hated ; and the queftion there¬ 
fore for the opinion ^f this Court was, whetlicr the 
truftees named in the deeds of appointment of the 28th 
June 1766, i 6 \\\ December 1782, and the ift of Decem¬ 
ber or any of them, took any and what eftate and 

intereft in the manors, lands, and hereditaments in quef¬ 
tion, of which the Right Honourable Philip Lord Wen^ 
matit the tcllator, was ieifed in fee fnnple at the time 
of making his will, and which were thereby given to 
the IJonourablc Philip Wemnan his fon (afterwards 
Philip Lord Wemnan) for life} or any of them. 

6’. Shepherd for the Plaintiff^ P, T, Wykhams 
J, Lens for the Defendant:*. 
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Shepherd Serjt. for the Plaintiff. The ^ifTctl of thefe 
fettlemcnts, coupled with the pow'cr, if indeed they had 
any legal eflcdl at ail, muft be, that the truftees took 
cither an eftate in fee, or an eftate pur outer ‘i /V, for the 
life of Lady Wenman^ or a chattel intereft. The true 
conftvudlion is, that they took an eftate pur auter vie. 
*rRe important enquiry is, what was the efieft of the 
fettlcment; for if any eftate pafl'ed thereby, the 
fubfequent deeds, the limitations'of which are merely 
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«o-exten(i«e with thofe of the firft, could pafs no further 
iegal eftate in the premifesj inafnruch as the legal eftate 
would already be Veiled in the truftees of the firft. fet- 
tlement. If indeed there had been any difference in the 
deedsy fo that they created different ufes and confe- 
quences, there might be fome ground to argue that feme 
eftate paffed to the truftees by the laft deeds : but here 
none could pafs, whether a fee or an eftate pur auter 
nne were created by the firft deed, not, if a fee, becaufe 
the whole legal eftate would be exhaufted by. the 
firft fettlement, not, if an eftate for life, becaufe at 
the moment when the eftate pur auter vie, created by 
the firft deed,, ceafed by the death of Lady Wenman, the 
like eftates granted by the fecond and third deeds would 
alfo be paffed and gone. Perhapf; the firft deed, con> 
fidered as a conveyance, would not pafs any eftate: but 
in the execution of a power, the appointee does not take 
his eftate under the deed which executes, but under the 
deed which creates the power ; it is the fame thing as if 
the ufes of the appointment were to be engrafted into 
Lord Weuman^^ will. It is clear that the fucceftive 
devifees take legal eftates under the devife. If both the 
fons had fuccecdcd to the eftates, and married, they 
might fucceffively have e»xecuted this jointuring power, 
and each of them would thereby interpofe a new legal 
eftate before the eftates of the fubfequent remainder¬ 
men. The effe£l would be the fame, as if the teftator 
had devifed to his eldeft fon for life, remainder to thefe 
truftees and their heirs during the life of Lady Eleanor 
Bertief in fruft to raife and pay to her 500/. per annum 
for hex jointure during her life only, remainder to the 
firft and other fons of the body of Philip Lord TPenman 
in tail. This would have created a mere rent-charge 
during Lady Wenman"^ life, but it would have fufficed 
for all ufeful purpofes. The teftator could not hj've 
interpofed here a fee-fimple to the truftees of the join¬ 
ture, wifi.out defeating all the fubfequeiit limitations of 
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Ms wi]l, and turning them all to mere equitable eftates; 
fo to conftrue the appointment, therefore, would be 
putting a conftruftion upon the will, dire<SI:Iy contrary 
to' the intentions of the teftator, whofe purpofe evidently 
it was to give a legal eftate to all the devifees for their 
feveral lives, and to their children in tail; and this Mr 
tent muft be upheld and elFe£luated, except fo far as it 
is abfolutely neceflary to difplace the eftates devifed, in 
order to give place to fhe new ufes engrafted by the 
execution of the power. The words “ heirs” being 
added after the names of the truftees, does not the 
more make this a fee-fitnple in them; for if the word 
heirs were wanting, the Court would fupply it, that the 
eftate might not be an eftate for the joint lives of the 
truftees and the jointrdfs, whereby the purpofe of the 
I’ettlement would be defeated, if they fliould die during 
her life. The Court will fo conftrue an appointment, 
as beft to efleftuate the purpofe of the appointor. In 
the cafe of Venabks v. Morris^ 7 T. R. 342., the Court 
held that the truftees there took a fee, becaufe that beft 
efFefluated the intention of the fettlor} but there are 
feveral cafes where a fee-fimple, primarily given, has 
been reduced to a lefs eftate by the fubfequent provifions 
of the deed, that conftruftion b&ing neceflary in order to 
efFefluate the intentions of the parties. In order to 
eftablifti this as a fee, the Defendant will be forced to 
contend that when words are oncq ufed, as here, con¬ 
veying a fee, no fubfequent language of the fame deed 
can cut it down to an eftate pur autre vie. But if he 
cannot fuccefsfully contend this, the fee in the prefent 
cafe is clearly reduced to an eftate pur outer vie, by that 
which follows. The truft is, to pay the rent-charge to 
liady Wenman during her natural life only. To efTec- 
tuate this truft, no greater eftate than an eftate for her 
—ii^fis requifite. An eftate pur outer vie is moft ftri£tly 
technically exprefled by an appointment to A* and 
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his heirs during the life of B. If it were merely*to A 
during the life of*J 5 , that would be an eflate for their 
joint lives only. By conftruing this to be an eftate in fee, 
all the fubfequent limitations of the will arc not merely 
pollponed, they are abfolutely altered and deftroyed; 
for they are all thereby turned to equitable eftates ; but 
if it is conftrued to be an eftate pur outer vie^ then they 
are merely poftponed during the life of the jointrefs, 
and will fuccefsively take efFe£l:* as legal eftates, when 
the jointure ccafes. Jones v. Lord Say 55 * Sde^ 8 Vin. 262. 
S. C. I Cuf, Eq. Abr. 383. 3 Bro. P. C. 458. ** A de- 

vife to truftees and their heirs for every upon truft out 
of the rents to pay feveral legacies and annuities, and 
after reimburfing thcmfelves theV cofts, ftie doth appoint 
her truftees to pay all the refidue of the rents to the 
proper hands of her daughter Cecil Eiennesy for her life, 
and after her deceafe the truftees to ftand and be feized 
of the premifes to the ufe of the heirs of the body of 
Cecil Fiennesy fevcrally and fucceffively, and to the heirs 
of their refpeftive bodies in tail male. Lord Kingy 
Chancellor, held that the ufe was executed in the truf- 
ices and their heirs, during the life of Cecil Fiennesy 
and that flie had only a truft in the furplus of the rents 
and profits; but that by the fubfequent limitation, the 
ufe was executed in the perfons entitled to take by virtue 
thereof, chargeable with the payment of the annuities.” 
The reafon of this judgment evidently was, becaufe a 
life eftate fufficed for the purpofes of the truft. \Mans-‘ 
field C. J. In that Cafe it was never fuggefted that an 
eftate pur outer vie in the truftees would fuffice for the 
purpofes of the truft. It does not appear by the report 
in Finery whether there were any folid legacies given 
by that will, or whether there were merely annulries; 
if they were annuities, the truftees muft have taken Uii 
eftate during the lives of the annuitants and the furvivbV 
of them, as well as during the life of Cecil Fiennes, in 

order 
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offler tf> effeduate the trufts of the It is not in¬ 

cumbent on the Plaintiff to difpute th^t. {Lawrence J. 
I well remember, that upon that cafe being cited {a). 
Lord Kenyon C. J. faid, it was a cafe by itfelf, and he 
feemed to think it would have been better to hold that 
the trullees took the fee, and that both the ellates 
limited to the widow were equitable, and might have 
been united.3 Doe est dim. Compere v. Hicks, 7 7'.jR.433. 
The queffion was, whether a devife to tru(l<^s and their 
heirs, to preferve contingent remainders, but neverthe¬ 
less jto permit and fiiffer the tenjant for life to receive the 
rents and profits during*his life, with remainder to his 
firfl and other fons in tail male, conferred on the truf- 
tces the fee, or an eftate pur auter vie. Upon failure of 
the iffue of the tenant life, there was a remainder to 
another tenant for life, followed by the like limitation i 
and thefe circumffances juftiiled the Court in faying, 
that the teftator meant to devife to the truftees an eftate 
pur auter vie only} for if the firft devife to prcferve 
contingent remainders, gave them the fee fimple, the fc- 
could give them no legal eftate, fo that fuch a conftruc- 
tion would be inconfiftent with the fubfequent limita¬ 
tions. In like manner tlie devifdr’s general intent in 
the prefcnt cafe, requires that* the truftees ftiould take 
an eftate for life only j for he gives the fame powers to 
all the fubfequent remainder men to create the like eftate 
as the firft, which would be inconfiftent with the firfl: 
execution of the power, if the firft had created an eftate 
in fee. It may, however, be the cafe, that the words 
purporting to grant an eftate in fee arc an exceftive exe¬ 
cution of the power, and it will be argued that therefore 
the appointment fhall be bad in toto. But that will not 
folloyr, even if that part of it Ihodid be bad for excefs ; 
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Probably iu the cafe of hxviiiezDoe d. Leicefter v,Biggs, 
""H^artony.Harton, 7 T, Rep,6s4‘ ante, vol. 2 . p# zio. 
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fotf appointments are matters fui generis^ and not ^to 
conftrued by the fame rules as other conveyances. 
Perhaps this inllrument) which is not a levfe and re- 
leafe, confers no legal eftate. But the covenant for 
quiet enjoyment, even if it ftood alone, would operate 
as a good appointment: if it were, “ I appoint A. and 
B. truftees, and I covenant that they may. enter and 
quietly enjoy during the life of Lady Wenman that 
would be a good appointment of an eftate for her life. 
\Heath J. A covenant to ft and feifed to ufes has been 

held to operate as a good appointment.] Yes, King 

« 

V. Mellingy I Vent. 228. There was a power to make 
a jointure: the devifee covenanted to ftand feifed to the 
ufe of himfelf for life, and after his deceafe to the ufe of 
his wife. It was a queftion fdiat eftate the devifee 
took by the devife, whether an eftate for life, or in tail*; 
and he fulTered a recovery previous to entering into this 
covenant. Rainsford J. thought he took an eftate tail 
by the devife, and had fince acquired the fee, and that 
as he had both an intereft and a power, the ufe fliould 
arife out of his intereft, and not be executed by virtue 
of his power, according to CleeVs cafe^ 6 Co, 18. 
But Hak C. J. held that he took an eftate tail, and that 
though the jointure weie here by covenant to ftand 
feifed, (an improper way to execute his power,) yet it 
might be conftrued an execution of it. Mich, 51. in 
that court, Stapleton*s cafe, where a devife was to A, 
for life, remainder to B, for life, remainder to C. in 
fee, with power to B, to make his wife a jointure. 
B. covenanted to ftand feifed for the jointure of his 
wife, reciting his power. Though this could not make 
a legal jointure, yet it was refolvcd to enure by virtue 
of his power. Quando non valet quod ago, ut agOf valeatf 
quantum valere potejl. But in the principal cafe Hale (L J. 
held, that Bernard had got a new fee, which thougR^^ 
were defeafible by him in the remainder, yet the cove¬ 
nant 
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nant to ftand fei(e(l fliould enure therjeon, and the ufe 
fhould arife out of the fee.** Therefore, as in StapIeton*s 
pafe a covenant to Hand feized was a good execution 
jpi the jointuring power, fo here, if the grant to the 
truftees and their heirs be an exceffive execution, the 
covenant for quiot enjoyment during the life of Lady 
Wemnattf will operate as a good appointment. That- 
covenant indeed gives the truftees no a£fion on account 
of any interruption tliat, may take place after the deceafe 
of Lady Wtnmatty but during her life the fettior cove¬ 
nants, not for his own acts merely, but for the a£ts of 
all claiming under the fcftator. This indicates the in¬ 
tention of granting a life eftate only; for this covenant 
extends to the a^s of all the remainder men in tail, 
againft whom, if he mfjsnt to give a life eftate, he may 
fafely covenant, for while the jointure is ferving out of 
a life eftate, they have neither of them any right to 
enter j but if he had created a fee, he would have been 
covenanting for their perpetual forbearance, during an 
eftate, which he had no right to create. Curtis v. Price^ 
Lands were conveyed to truftees and their 
heirs, to the ufe of the hufoand fans wafte, for Ufe, and 
from his deceafe to the ufe of the wife for life, if Ihe 
continued foie, and if ftie ftioald marry, to the ufe of 
the truftees and their heirs, upon truft out of the rents, 
to pay her 50/. yearly during her life, and with the 
refidue of the rents to maintain the children of the mar¬ 
riage, and after the deceafe of the hulband and wife, to 
the ufe of the fame truftees and their executors for one 
hundred years, (which was a truft for raifing 500/. for 
younger children*s portions,) with remainder to the ufe 
of the heirs of the body of the wife by her faid hulband, 
and for want of fuch ilTue, to the right heirs of the 
huMnd for ever. Grant M. R, held, that the Court 
way authorized to read the fettlement, as if the words 
during the Ufe of the wife** had been inferted. He 
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i8l0« faid the cafe of Doe d. Hicks v. Compere was vcry«iucli 

in. point, and'in the cafe before him there was, firft, 
Wykham , . . 

what exifted in that cafe, a purpofe to be anfwered, 
Wykham. for which an cftate in the truftees during the wife’s life 
would he fufficient, and next, a limitation for a term of 
years, which could notarife confillently with the eftate in 
fee in the fame truftees. Therefore, not only was the 
cafe fimilar to that of Doe v. Hicks in the particular on 
which the Court proceeded, but was ftronger, as the in¬ 
tention not only would not be anfwered, but would be 
contradicSled, unlcfs the Plaintiff’s conftru^ion were put 
on the general words of tire limitation to the truftegs,” 
His Honour’s judgment did not happen to depend ul¬ 
timately on this point. It will perhaps be contended 
that in the prefent cafe there is* neither a fee nor an 
eftate for life given, but fome kind of chattel intereft ; 
but that is here impofllble, becaufe tlic truftees arc em¬ 
powered to enter during the life of the jointrefs only, 
and there is no cafe in which the Courts have held, 
that an eftate given to truftees is a chattel intereftj, 
where the meafure of the duration, is, as herq, the du¬ 
ration of human life. In fome cafes, a fee m^y be 
limited down to a chattel intereft : a tenancy by elegit, 
a devife to truftees to raife a fum of money, are chattel ' 
iiitcrefts, although their duration is uncertain. Whether 
this rent-charge might have been conveniently fecured 
bv the creation of a chattel intereft, and whether the 
Court of Chancery, if the matter had been fubmitted 
to their diredion, would have ordered that mode to be 
purfucil, it does not profit to enquire, but the eftate 
granted is not to be changed by conftru6tion from a 
freehold to a chattel intereft, even if the latter mode 
w'ould have been rather the more convenient. If ,it be 
urged that it is a chattel intereft, becaufe the joinrerp 
may be in arrear at the time of Lady Wenman*s dccef!^^ 
and that if it were an eftate pur outer vie, the truftees 
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could •never after enter to levy them. Lord Ellen-' 
borough C. J. fuggefts the proper anfwer, in the cafe of 
Doe d. Whiter. Simpfotty^ 5 Eajl 162., that the Court may 
prefume a chattel intereft to arife on the deceafe of the 
jointrefs, fufficient in duration to fecure the payment 
of the arrears *, though perhaps even that is urmcceflary* 
for if the widow were to die in the middle of a quarter 
of a year, her executors tvould, under the flatute 
II G. 2. c. 19. 15., bu enabled to recover the rent- 

charge for the fradional part of the quarter clapfed 
fince the bft day of payment; ^and an argument which 
goes to more than that fra£lional part, goes on the fup- 
pofition that the truftees have been guilty of laches in 
not enforcing the payments quarterly as they accrued 
due, which laches the l 3 efendant is not entitled to af- 
fuine as the ground of his argument. [^Mansfteld C- J. 
lias it ever been determined that the executor of a 
tenant pur outer vie is entitled to recover a portion of the 
rent from the laft quarter-day under that llatute ? Ho 
is certainly within the mifehief, for otherwife the 
tenant of tlte land may keep the rent for his own 
benefit.] 
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Lem Serjt. contra. It may be doubtful whether this 

inftrument conveyed any eftate at all to the truflecs : 
and whether it were not void, not merely for the exeefs 
of execution in attempting to convey a fee, but there¬ 
fore void in toto : but if it conveyed any eftate, it either 
conveyed a fee, or elfe merely a chattel intereft. In 
either of thefe three cafes the Defendant muft fuccced. 
The hypothefis of an eftate pur outer vie involves all the 
difficulties attendant upon the Defendant’s argument, 
and^me others peculiar to itfelf. The queftion is not, 
whether the creation of a freehold eftate Icfs than a fee 
4*.ight have fufficed, but whether the grant ot a fee be 
n|t a good execution of the power. The obje£lion 
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raifed to a fee, is, that it would counteract all the tef** 
tator*s intention by making all the fubfequent eftates 
equitable. But though it might be to a certain degree 
inconvenient to change a legal to an equitable eftatc, yet 
the real and fubftantial part will not be at all affected by 
it: and if it be good, the recovery will prevail, and all 
the fame confequences follow. If the Court can look 
to the intention of the parties, it will look to the con¬ 
fequences, as tokens to be called in aid, in developing 
thofe intentions. If there be equal difficulties attendant 
on both conftru£l;ions, the Court will rather make fuch 
an election between them, as not to deprive thefe per- 
fons of the right of fuffering a recovery wdihout afleing 
the concurrence of parties, who in truth have no¬ 
thing to do with the ellates. •This eftate was muclr 
incumbered with mortgages, fome for terms of years, 
a very fmall part of them, in fee. If a doubt arifes, 
whether the eftate of the truftees is for the life of the 
jointrefs only, let it be confidered whether the property 
was in fuch a condition, that the truftees could, at the 
creation of their eftate pur outer vie, and at all times 
of her life, enter on the land, .and receive her jointure. 
They are to receive it quarterly. But on large eftates, 
it is not the pradice to referve rents quarterly. Taking 
it, th,tt the rents are referved annually, or even half- 
yearly, that they are payable at Lady-day, and that after 
Lady-day, and before Midjummer, and before the reijts 
are received, the jointrefs dies. On the ftatute 11 6. 2. 
c. 19. f. 15., her executors could only recover at moft 
the fractional fum which has accrued fince the quarter- 
day, but the prior arrears could never by any procefa 
whatever be recovered. Thefe would not, perhaps, be 
reafons fufficient to induce the Court to change an eftate 
clearly exprefted •, but the deed clearly and rnanif»1:lyj, 
primd facii, creates a fee, and the only queftion tis. 
whether it is by implication to be reduced to an eftate 
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/«r mtter vie, Unlefe therefore tliis implication he 
made quite manifeft, and unlefs the conftruing it to be 
^a fee, will be attended with much worfe effects than 
, the other altenative, the Court will not re'fort for a fo- 
lution to the eftate pur outer vie. There is this further 
difficulty in the conftrudtion contended for; here is alfo 
a power of charging for younger children, and if the 
truftees are to have no other eftate than during the life 
of the jointrefs, how are they, under that eftate, to raife 
the portions for daughters, and to Icale for twenty-one 
years abfolute ? \M.ansfield C. J. and Lawrence J. The 
powers of charging and leafing are not given to the 
truftees: they are neither empowered to leafe nor to 
charge; but the tenant for life is to exercife thofe 
powers ad libitum. It is ^rgued on the other fide, that 
this could not be a fee in the truftees, becaufe during 
the eftate of the truftees the tenant for life cannot 
grant a legal leafe for twenty-one years, or make a legal 
charge.] That is only fhifting the difficulties; and per¬ 
haps if all thefe difficulties had been fuggefted to the 
teftator, he would have framed the limitations other- 
wife, and would have more fully confidered the parti¬ 
cular way in which the power ffiould be executed. It 
is of no detriment to the Defendant, though this fhould 
be held a void appointment j and indeed the teftator not 
having exaftly pointed out how far the tenant for life fhall 
go, there is no meafure by which the Court can difeem 
the excefs, and therefore the appointment is bad in iota. 
It even deferves to be confidered whether this may not 
be a chattel intereft. The argument againft it, that the 
duration of no chattel intereft can be meafured by the 
life of man, is a petltio principHi for it aflumes that, 
which the Defendant does not admit, that this eftate 
deterniines with the life of the jointrefs} though mo 
cafe indeed has been cited, to prove that a chattel intereft 
may not be given determbable with human life. As 
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to tlie cafes cited, in that of Doe d. Hicks v. Comp/^ti 
it was evident .that a fee was not intended to be given, 
becaufe the fame form of dcvife to truftees was re- ^ 
peated after the limitation of each eftatc for life; but „ 
in the prefent cafe there is no fuch palp?.ble and 
iieceflary intendment by which the eilate muft be fo 
•narrowed, v. Afomx may be confidercd as an 

authority that the Court will, if pofllble, conftrue fuch 
an eft ate to pafs, as beft will execute the intention of 
him who makes it. In Curlis v. Pricey it was mani- 
feftly not the intention of the fettlor to give the truftees 
a fee, becaufe a term ih the fume pfemifes is immedi¬ 
ately after limited to them, to commence from the de¬ 
termination of the eftate fuppofed to be a fee : that cafe 
therefore is not applicable here. The Defendant does 
not much rely upon the c-afe of Doe d. White v. Simpfou, 
becaufe the Court looked at it with a very different view*, 
but it does feem that the Court would tlicre have admitted 
that, which the Plaintiff argues is impoffible, the crea¬ 
tion of a term for raifing the arrears after the determina¬ 
tion of the life eftate. \jMansJield C. J. If you admit 
that, you admit that the Court would rightly hold this 
to be an eftate pur outer vie i becaufe you remove the 
objection raifed from tte diihculty of levying the arrears 
after the life eftate ; and it would not neceflarily follow 
that the original eftate might not be an eftate pur outer 
v;V, although we were to hold that, after its determination, 
a new term would arife to complete the purpofes of the 
limitation.] A devife of lands to truftees and their 
furvivor, and the executors of the furvivor, which has 
often been held to create a fee, was yet, in Doe d. 
Simpfon V. Whiter held not to have that effeft. [L^w- 
rence J. The further truft, to raife 800/., it was held, 
might be fufEciently fatisfied by implying a term, after 
the lives of the annuitants, and therefore tliere was no 
need to conftrue it a fee.] It is therefore not unreafon- 

able 
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able to imply a chattel intereft in this cafe, fince it ap¬ 
pears 4^0 be the moft obvious way of fatisfying the inten¬ 
tion of the parties, to create a chattel intereil; and it 
may be properly fo confidered, although the words im¬ 
port a fee. It is, however, indifferent to thfe Defen¬ 
dant to which of thefe two conilru£tions the Court 
may incline. He fays that the teftator has given the 
tenants for life the power of difplacing the fucceeding 
legal ellates, and converting them to equitable eflates : 
but if this be confidered as a void execution at law, it 
wall difplace no ellates ; and no injuftice will be done 
by this conftru^ion, for the fettlements will Hill operate 
as good charges in equity. A covenant to Hand feifed 
is a known form of conveyance, and may operate as an 
appointment, but it does not therefore follow that a co¬ 
venant for quiet enjoyment Ihould have the fame effe^l. 
\^Mansfield C. J. The difficulty in King V. Melling was, 
that the covenant to Hand feifed was by a man who 
could not (land feifed, becaufc he was a tenant for life, 
whofe ellate expired with his own life, nevcrthelefs it 
was held a good execution.] The covenant for quiet 
enjoyment is only in fuperabundancs and in furtherance 
of his execution, but it did net go the whole length of 
the objc£l •, it could operate only for that which he cove¬ 
nanted for, the duration of his own eftate. None of 
thefe exp(-*dients contended for by the Plaintiff W'ould, 
therefore, have fecured to the jointrefs the regular 
quarterly payment of the rent-charge, the eftate pur 
mUer vie would be attended with great inconvenience, 
and it would be better to hold that the truftees took no 
cflatc at idl than that. 

Shepherd in reply. The Defendant feems to rely but 
feebly on the argument for a chattel intereft. A leafe 
or grant to any one generally, without faying more, is 
an leafe for life: it may be reduced to a chattel, by 

adding 
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itiding alfy thing which limits it to an event that muff 
tteceflarily happen in a definite time. In Doe v. Sthp/oh, 
Lord BUenborough by no means held, that the eilate, the 
irufts of which were to endure for the meafure of hu¬ 
man exiffence^ was a chattel intereft: on the contrary^ 
* he held that it was, as far as related to the annuitants, 
an eftate pur auter vie ; but to meet the obje£Iion that 
fuch an eftate would not wholly fatisfy the tnifts of 
the will, becaufe there v^as a folid fum to be raifed, he 
held, that it might, as to that h^rpofe, be confidered, 
as if there had been no annuities at all, in which cafe it 
was clearly to be held a chattel ^ntereft for the raifing of 
the folid fum ; but the Court were quite clear it was 
not a fee for the purpofe of railing the annuities for the 
annuitants. This execution is not void in toto: deeds 
which are completely bad as co*nveyances, will never- 
thelefs operate well as appointments. Such was the 
cafe cited of the covenant to ftand feifed to ufcs. It 
is faid that the fettlor had the power to make a join¬ 
ture given to him generally, and that by giving a fee he 
has executed it in the beft poflible way, but it may be 
denied that when a power is given to perform an a£t 
generally, and it may be done in either one of three or 
four methods, the appointor is at liberty to do it only in 
the beft poflible way 5 but if the beft poflible way were 
to be purfued, it could be executed only by giving an 
eftate pur auter vie ; becaufe by that mode it may be 
effeftuated without deftroying any one of the legal re¬ 
mainders. In Doe v. Simpfon, Lord Ellenhorough C. J. 
fays, (for much ftrefs has been laid on the argument ah 
inconvenienti,) “ if the inconvenience ftiould fubfift to a 
greater degree than it is likely to do, it would not war¬ 
rant us in putting a conftru£^ion on the will, in order to 
avoid it, which the terms of the will do not fairly and 
naturally in themfelves bear.” In the cafe of Kenrkh 
v*Xord William Beauclerh^ 3 -®^ £s*jP«//. 175., Lord 

Alvanley 
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• Alvanley C. J. fays, ** It would indeed be ;3iuch more 
convenient, that the legal eftate Oiould be veiled in 
trufteesi for the payment of the debts, than that the 
truft ihould be executed by the devifees under the di- 
reftion of a court of equity ; for a court of equity could 
not enable a devifee to make a complete title to 
eftate. But this is only an argument ab incomenientiy 
from which we cannot conftrue the teftator to have faid 
that which in facl he has not faid.” The obfervation 
that the teftator feems 'to have contemplated that thefe 
eftates were covered witli incumbrances, and that truf- 
tees could not inftantapeoully get into the pernancy of 
the rents and profits, wherefore an eftate pur auter vie 
would be unfuitable to the purpofe of fccuring the an¬ 
nuity, goes to the length of fuppofing that nothing 
might arife during the whole life of the jointrefs, and 
that a fale might be neceflary, in order to fecure payment 
to her executors of the whole fum which accrued during 
her life j but this argument is rebutted by the circum- 
ftance that the teftator has devifed fpecific eftates for 
the payment of his debts, and has devifed over the re- 
fidue, and that he diredls the jointure to be raifed out of 
the rents and profits only, fo that he evidently contem¬ 
plated, that the eftate which he^ubjejfted to the jointur¬ 
ing power, would be unincumbered and fufficient. It is 
argued that the teftator, in creating an eftate tail, in¬ 
tended that the tenant in tail Ihould be in a condition to 
cut off the entail as foon as pofliblc : but this, furely, is 
not to be prefumed, but rather the contrary: and though 
the Court will do nothing to prolong an entail, they 
will lend no extraordinary afliftance in order to cut it 
off. No cafe has been cited to fliew that an eftate given 
to truftees and ibeir heirSf coupled with duties^ that 
confift with a lefs eftate, fliall carry a fee. A devife to 
truftees and their heirs in truft to fell, was held by Lord 
Hardnvicke to confer a fee, becaufe a lefs ^te would 
VoL. III. Z not 
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not anfwer the purpofe* but here no fucli neceflicy 
exifts ; and although, if the fettlement ivere noW to be 
made, the Court of Chancery would diredl it to be 
framed in the beft pclTible way, yet when the appoint¬ 
ment is aflually made, and is legally good, the Court 
will not undo it, merely becaufe a better mode might pof- 
fibly have been fuggefted. 

Cur. adv. vult. 


On this day the Court fcnt to fhc Lord Chancellor the 
following certificate : 

« 

Wn have confidercd the circumftances of this cafe, 
and the argunicnis of counfel fur the parties, and are of 
opinion that the trullccs named in the deed of appoint¬ 
ment of the 2oth day of June and in the other 

deeds of the 2f)th of Dft^eutber 1782, and the ift of Z)<?- 
cember 179<>» did not, nor did any of them, take any 
eflate or intereft in the manors, lands, and hereditaments 
in queftion, of which the Right Honourable Philip 
Lord Wenman, the teftator, was feifed in fee-fimple 
at the time of making his will, and which were there¬ 
by given to the Honourable Philip Wenman his foil, 
afterwards Philip Lord IVcnman, for life, or in any of 
them. 

J. Mansfield. 

J. Heath. 

S. Lawrence 

A. ClIAMBRE. 
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White and Others v, Howard. 

was an aftion upon a bail-bond. The Defend¬ 
ant pleaded, that the Plaintifis fued out the writ 
upon which they had declared againft him, before the 
afiignment of tlic fuppofed writing obligatory was 
itamped according to the dircclions of the ftatiite ; and 
alfo before any caufe of a 61 ion in that fult had accrued 
to the PlaiiitilFs thereupon ; which he averred, and 
prayed judgment, and that tlic Plaintiffs might be di- 
redbed to caufe the v/rit to be returned and filed of re¬ 
cord, and that the record thereof, v/lien returned, might 
be infpedled by the Court. 


PecJi’ii't'il Serjt. had on a fonner day obtained a rule 
mft to qualh this plea, and that tlie Plaintiffs might be at 
liberty to enter up final judgment, as for want of a 
plea. 


Onjlow Serjt. fliewed caufe. Although there may be 
fome furplufage, the plea is good. The ftatute 4 & 
^ Ann. C.16. requires that the-alfignment of the bail- 
bond fliall be ftamped before any acflion is brought 
thereon. This part then of tlie plea is of it fell a good 
and fubftantive ground of defence, and the Defendant 
might have flopped lierc: but lie goes on to fay, and 
before any caufe of action in tliat fult had accrued to 
the Plaintiffs,” which is another good defence : he then 
proceeds to pray that the Plaintiff may be directed to 
bring the writ into court; it is known the Court will 
not compel the production of the original writ, but this 
furplufage at the end will not vitiate the foregoing part 
of the plea, which is good. It fuggefts u plain replica* 

Z s tipn^ 
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Nov. a 8, 

If tlie Defend¬ 
ant plead a fubtle 
pica to enfnare the 
Plaintiff, the Court 
will pi rrnit tlie 
Plaintiff to fign 
judgment, unlefs 
the Defendant 
VI ill amend. 
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tion, that the aflignment was ftamped before the writ ’ 
fued out j and the Plaintiff might have proceeded to an 
iffue upon that fa£t. 

Pecknvell in fupport of his rule. The gentleman who 
penned this plea has laid a very ingenious trap. He 
knew the Court would not grant oyer of the original 
writ, and if we had demurred to the plea for want of 
oyer, he would have faid, there is a prayer of oyer at the 
end of the plea. The plea that die aflignment was not 
ftamped in due time, is a valid one, and well known, 
but the ordinary and proper form is, to plead that it was 
not ftamped at the commencement of the fuit: if he had 
fo pleaded, the Plaintiffs could have taken iffue on it 
with fafety, but the Defendant refers to the time of 
filing out the writ on which the Plaintiffs declare. If 
the Plaintiffs had replied that the aflignment was ftamped 
before the commencement of the fuit, the Defendant 
would have demurred for the departure ; if the replica¬ 
tion had been, that the aflignment was ftamped before 
the original writ was fued out, it could not have been 
flicwn uiitil oyer of the original, which is never granted ; 
if the Plaintiffs had replied that it was ftamped before 
the capias was fued out) the Defendant would have faid 
that that was merely mefne procefs, and that it was an 
admiflio.i that it was not ftamped before the original 
fued out. The writ on which the Plaintiffs declare, is 
not the writ which they fuc out *, they fue out a capias 
ad refpondcndnm only, but declare upon an original. In 
all thefc cafes of now devices and experiments, the 
Court permits judgment to be figned for want of a 
plea. 


The Court thought there might be fomc ambiguity m 
the words fued out the writ on which they have 'de¬ 
clared,” 
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^ared/; but difcharged the rule, upon condition of the 

defendant amending injlani'^ery by altering it to the words 

commenced this fuit," and ftriking out the prayer of 
oyer. ^ 

Rule difcharged without cofts. 
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REGULA generalis. 

IT IS ordered, that from henceforth in bailable cafes for 
any Aim exceeding one thoufand pounds, it fhall be 
fufficient for the bail to juAify in one thoufand pounds 
beyond the fum fworn to. 


KND OF MICHAELMAS TERM. 
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A lady having 
a<SluaIly married 
vdth the roil feat 
of guardian.! 
named iiy her de- 
crafed fiipjiofed 
putative father, 
and confirmed liy 
the '’ourt of Clian- 
cery, Ihe fuficred 
a recovery, and 
dci lared the ales 
to tlic ioim ap- 
pciiitnicnl of hc’.'- 
fclf and her huf- 
band, vith re- 
liiaiiidcr in ilricl 
Icttlemcnt. It 
being difcovc.-c-d 
that hci fujii'Oicd 
marriage va.! 
void, htcanf? at 
the lime tl.ereof 
her legal father 
was alive, and did 
not confent to the 
mamage, the 
parties conceived 
that tlie fettlcment 
and recovery M'cre 
void, and executed 
a deed of revoca¬ 
tion, and fuflered 
another recovery, 
after w'hich the 
lady made a new 
fetderaent. Held 
that the recovery 
and firft fetticmcnt 
were valid, al¬ 
though made un¬ 
der a nrilftakc of 
the fituation in 
which the parties 


Boughton k). Sandilands. 

was a cafe directed by tlic Lord CnancclJoi 
for tlie opinion of the Court of Common Pleas, 
The cafe ftated, tliat on the 26th of January 1794> Sir 
Ku'wnrcl iM-u^hton^ beiiuT feifed in fee of an cllatc called 
White Arn't by his will dcvifed the fame to Richard San- 
dilands and John Alletiy tijeir heirs and alEgns, “ In trull 
“ and to and for the ufes after jnentioned, that ii. to fay,^ 
to the ufe of his daughter Kliza Da . isy during her na- 
“ tural life j and after her dcccafc, to the heirs of her 
« body law fully to be begotten, in tali general;” provided 
“ that his f.iid daughter lliould marry w'ith the confent of 
herguardi.ins, and that tJtc hnfiiaridihc might happen to 
marry Ihouhl take upon him tlio name of Boughton; 
“ and in cafe liliza Davis IhouUl die without ifluc, then, 
“ in trufl for his dauehters Caroline Davis and Awry 
“ Davisy fucceflivcly, for life, and to the ilTue of their rc- 
“ fpeclive bodies law'fully to be begotten, fueccflivcly in 
“ tail general. And after the deceafe of all his daughters 
“ without illiie, in truft for the teftator’s owm right heirs 
for ever,” Anti in the will w^erc contained the follow'- 
ing words : “ I appoint my filter Rutherford and Mr. 
“ Sandilands guardians of my faitl children.” The tef- 
tator died without legitimate ilTuc j lilizny Caroliney and 
Lucy Davisy named in the will, had gone by the name of 
Boughton in the tellator’s lifetime. They w^ere reputed 
and believed to be the natural children of the tellator. 
At the time of the birth of Elizny her mother was law'^- 
fully married to a perfon of the name of Kaycy w'ho w^as 
living at the death of the teflator; and on the loth of 
1798, on which day Eliza was married by licence 

Hood. 


to 
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tp George Charles Brathn aite Efq., Mrs. Rutherford and 
Mr. Sandilandsy who were named as guardians in tha 
will, having been firfl appointed guardians by the Court of 
Chancery, and Iniving been parties affenting to the mar¬ 
riage. Previous to this marriage, articles, bearing date 
the 6th Augujl lypv* were entered into, by which Mr. 
Brathwaite covenanted, that upon the faid Eliza Davis 
coming of .age, the faid eflatc ftiould be conveyed to cer¬ 
tain ufes in the articles fpecificd, and that Jic aiid his in¬ 
tended wife fhould join in recoveries for conyeying the 
fame to fuch ufes 5 ihife are entered into in cotfiderntion 
f the intended marriagey and of the fettlement or provi- 
Jjon to be made by the intended hufliand for the wife 
and her ifliie. Eliza attained her age of 'i\ years on the 
t\Jl of March 1799. An indenture of bargain and file, 
bearing date the ift day of A/r/y 1799, was made and 
executed between G. C, BrathnvaitCy by the defeription 
of C. C. Brathwaite Boughiorty of PfloHy in the founty of 
Herefordy Efq., a lieutenant-colonel in His Majefty’s 
army, (theretofore called G. C. BrathwaitCy ) and Elizot 
Davisy by the defeription of Eliza his wifcy (one of the 
daughters, and a deyifee, named in the lad will and tef- 
tament of S^r Edward Boughtony late of Poflon Cour/y in 
the county of Hereford aforefad. Baronet, deceafed, of 
the firft part j James Farrer Efq. of the fecond ,part; 
and Thomas AiUnfotiy (Ucntlcman, of the tliird part: 
It recited the tellator Sir E. Boughtony will, his death 
without revoking or altering it: the marriage with fuch 
confent as aforefaid; that G. G. Brathwaite had, by 
virtue of His Majefly’s royal licence, afiiimcd and ufed 
the name of Boughton ” that Eliza ll'.e wife, had at¬ 
tained the age of 21 j that he aiul fne, or he in her 
right, were in pofleffion; that he and Ins wdfe had 
agreed and determined to fuffer a common recovery, to 
the ufe^ therein after limited ; and therefore in purfu- 
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ance of that agreement, and for barring her eftate tail, 
and for afluring the premifes to the ufes tJiereinafter 
declared, and in confideration of ten {hillings to each of 
them paid by the faid James Farrer^ they grant, bar¬ 
gain, and fell to him and h’S heirs, the premifes, to hold 
unto, and to the proper ufe and behoof of him, his 
heirs and affigns, during the joint naiural lives of the 
liulband and vi^ife, to the intent to make him a good te¬ 
nant to the precipe, that a recovery might be fufFered, 
in which a writ of entry might be fued out againft 
Farrerj who was to appear and vouch to warranty G, 
C. Brathwaite Boughton and Eliza his wife, who were 
to vouch over the common vouchee, &c. \ and the reco¬ 
very was to enure to the ufe of fuch perfon or perfons, 
and for fuch eflate or eftates, anef to, for, and upon fuch 
ufes, trufts, intents, and purpofes, and under and fubjeft 
to fuch charges, powers, provifions, and declarations as 
the faid G. C. Brathnvaite Boughton and Eliza his wife, 
by any deed or deeds, &c. (hould jointly diredt, limit, 
or appoint and in default of and fubjedt to any fuch 
joint diredllon, limitation, or appointment, to the ufe of 
G. C. Brathivaitc Boughton and his affigns for life, fans 
wafte ; with remainder to the ufe of Eliza his wife, 
and her affigns for life, 'fans wafte 5 with remainder to 
the ufe cf Farrer and his heirs, during the lives of G. 
C. Brathnvaite Boughton and Eliza his wife, and the life 
of the furvivor of them, upon truft to preferve the con- 
tingent remainders *, with remainder to the ufe of the 
firft and other fons of Eliza Boughton, by G. C. Brath- 
•Lvaite Boughton her hufband, fucceffively in tail male» 
with remainder to the ufe of the firft and other daughters 
of Eliza Boughton, by G. C. Brathwaite Boughton her 
hufband, fucceffively in tail male; with remainder to 
the ufe of the firft and other fons of Eliza Boughton, by 
G. C. Brathwaite Boughton her hufband, fucceffively in 

tail 
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tail general; with remainder to the ufe of the firit and 
other daughters of Eliza Bwghton^ by G. C. BrathvoaiU 
Boughton her hufband, fucceffively in tail general; with 
remainder to the ufe of the firft and other fons of Elivut 
Boughton, by any hufband or hutbands with whom Ihe 
might happen to intermarry after the deceafe of G. C. 
Brathwaite Boughton, fucceffively in tail male; with re¬ 
mainder to the ufe of the firft and other daughters of 
Eliza Boughton, by fuch after-taken hufband or hufbands, 
fucceffively in tail male j with remainder to the ufe of 
the fii ft and other fons of Eliza Boughton, by any after- 
taken hufband or hufbandsy fucceffively in tail general; 
with remainder to the ufe of the firft and other daughters 
of Eliza Boughton, by any fuch after-taken hufband or 
hufbands, fucceffively in tail general; with remainder to 
the ufe of fuch perfon or perfons, and for fuch eftate or 
eftates, and to, for, and upon fuch ufes, trulls, intents, 
and purpofes, and under and fubje£l to fuch charges, 
powers, provifoes, and declarations, as G. C. Brathnvaite 
Boughton, at any time*or times during his life, by any 
deed or deeds, &c. fhould feparately or alone direfl, 
limit, or appoint; and in default of fuch laft mentioned 
diredlion, limitation, or appointment, to the ufe of the 
right heirs of G. C. Braihnvahe Boughton for ever. In 
Eqfterterm 1799, a recovery was duly fuffered purfu- 
ant to the faid deed. This indenture in every part of 
it deferibes G. C. Brathnvaite Boughton and Eliza, as 
hufband and wife, but it is not exprefied to be made in 
execution of the articles before marriage, nor in confi- 
deration of the marriage *, and in fa£l, the ufes are ma¬ 
terially different from thofe to which the premifes were 
covenanted by the articles to be fettled j and it being taken 
for granted that the parties were married, there is no limi¬ 
tation of any ufe to her and her heirs until the marriage. 
After this indenture was executed, and die recovery 

fuffered 
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1011. fuflercd in purfuance thereof, it was difeoveretj that 
Boughton when the articles of the 6th Aiignjl 1798 were entered 
into, and when the marriage was fuppofed to be had, 
Sasdilands. was, in law, the daughter of her mother and the 

man to whom her mother was married ; and therefore 
that j& 7 izfli’s marriage with G. C. Brnthwnite Boughton 
was iiQt duly folemnized, and that they were not huf<- 
band and wife j and upon the trial of an iflue fince di- 
rciflcd by the Court of Chancery, this has been fo found. 
In thefe circumftanccs, by a deed of four parts, 
dated the 27th of June 1800, and made between Eliza 
BoughtoUf by the defeription of Eliza Boughton other- 
wife Elliza Kaye, otlierwifc Eliza Davis, of Pojlon Court 
in the county of Hereford, fpiufler, and devifee in 
tail named in the lall will and te^hiracnl of Sir Edward 
Bot.ghicn, of the firll part, G. C. Braihivaite Boughton of 
the fccond part, James Farrer of tlie thivd part, and 
Thomas Athnfon of tlic fourth part j reciting the will of 
Sir Edward Boughton, and the articles of the 6th AuguJ 
1798, the bargain and fale of the ift 1799, and 
the recovery fufl'ered in purfuance thereof; and reciting, 
that fmcc the faid fcveral indentures were executed, 
and tlie faid recovery fufFered, it had been difeoyered 
that at the time of the date and execution of the inten- 
nsrf of 6th of yhigujl J798, and at the time when the 
ti)arriai:e between the faid G. C. Braihwaite Boughton 
and FArza Boughton was fuiipofcd to be folemnized, 
Rlizu was a legitimate child of John Kaye, by his wife 
Salome Kaye, (in the teflator’s wdll called Salome Davis,) 
and that John Kaye and Salome his wife, (the lawful 
father and mother cf Eliza,) were Hill both living, 
wherefore, inafmuch as Eliooa Boughton was an infant 
under the age of 21 years, and incapable of contracting 
matrimony, or of making, or agreeing to make, any 
Settlement or fettlements of her eftateg or fortune when 

6 the 
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l-he bcFore-mentloned indenture of the 6th of Attgijl 
^798 was made and entered into, and when the mar¬ 
riage between G. C. Bmthwaite Boughton and 
Boughon was agreed upon, and was meant and intended 
to be folemnized, and inafmuch as the fame indenture of 
fettlenient was made and executed, and the faid mar- 
lii^ge was contra£ted and attempted to be folemnizcd, 
without the confeiit of John Knye, tlie father and natu¬ 
ral guardian of Eliza Boughton^ it was confidered and 
underftood that the faid fuppofed marriage between 
G. C. Braihnvaile Boughton and Eliza Boughton^ and alfo 
the articles of the 6th*tof Auguji 1798, and the fettle- 
ment of the ifl May 1799, and all other fettlements 
and confradlls or agreements for fettlements whatfoor^cr, 
made, entered into, or executed, in contemplation or 
confideration of fuch marriage, were abfolutely null and 
void; and that Eliza Boughton and G. C. Brathwaite 
Boughton were then at full liberty, cither to marry again, 
or to remain fingle and unmarried, as they might think 
proper; and that if Eliza Boughton and G. C. Brathwaite 
Boughton Ihould determine to marry again, then that 
they were competent and at full liberty, either befora 
or after fuch new marriage, to enter into and make fuch 
other articles or fettlemcntsj of or concerning their 
eflates or fortunes, or to refufe or omit making any 
fuch articles or fettlements, as they might tliink pro¬ 
per i and reciting that Eliza Boughtm and G. C. Brath» 
waite Boughton were agreed, and had determined, not 
to marry again upon the terms, or under any of the 
conditions or engagements for making fettlements, 
w'hich were agreed upon, or were ftipulaled for, or made, 
or entered into, on the treaty aforefaid, or in contem¬ 
plation of their fuppofed former marriage ; and that, in 

Order tliat if Eliza Boughton ainl G. C. Brathwaite 
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there might be no reafon or pretence to contend, infift, 
or fuppofe, that fuch fecond marriage was agreed upon, 
or had, or folemnizcd upon any fuch terms or under any 
fuch conditions or agreements for making fettlements as 
aforefaid, G. C. Brathnjomte Boughton and Eliza Boughton 
had not only mutually and refpeO:ively agreed to refcind, 
revoke, and declare abfolutely null and void, the faid two 
indentures of fettlement of the 6th Augujl 1798 and 
the x^May 1790* and all the covenants, contrafts, agree¬ 
ments, ufes, trulls, limitations, provifoes, and declarations 
therein refpe£lively contained; but had alfo mutually 
and refpeftively agreed to reledfe, exonerate, and dif- 
charge each other from all contra£ls, promifes, engage¬ 
ments and agreements whatfoever, either for marriage 
or for making any fettlement or (ettlements upon, or in 
confideration of marriage, which had at any time or 
times theretofore been made or entered into between and 
by G. C. Brathwaite Boughton and Eliza Boughton^ or by 
one of them with or to the other of them, or by one of 
them with or to any otlier perfon or perfons on behalf 
of the other of them *, and of and from all breaches or 
forfeitures of fuch contrails, promifes, engagements, 
and agreements refpe£lively, and all a£lions, fuits, da¬ 
mages, claims, and demaStids on account thereof, or of 
any of them, refpe£lively, in fuch manner as was there¬ 
inafter mentioned and expiefled; and that Eliza Boughton 
had alfo agreed to releafe and dlfcharge G. C. Brathwaite 
Boughton from, and to ratify and confirm all payments 
that had been made by or to, and all a£ls, matters, and 
things that had been done by G, C. Brathwaite Boughton 
from, for, or on account of, or upon, about, or concern¬ 
ing the eftates devifed by the faid recited will, fince the 
marriage fo intended and attempted to be had and fo- 
lemnized between them; and reciting, that for the pur- 
pofe of avoiding or obviating and removing all doubts 

and 
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'and qaeftions that might arife refpe^ing the operation 
of the*faid common recovery, or refpe^ling the fufE- 
ciency of fuch common recovery, to bar, exttnguifli, 
and deftroy the eflate tail veiled in Eliza Bouglkm, 
under or by virtue of the fame will, with all remainders 
and reverfions thereupon expectant or depending j and 
for the purpofe of conveying the premifcs to fuch ufes, 
upon fuch trufts, and for fuch intents and purpofes as 
were thereafter limited, Eliza Boughton had determined 
to fuffer a new common recovery of the premifes in 
the manner thereinafter mentioned; and that Eliza 
Boughton had requeilcd, G. C. Brathwaite Boughton to 
join with her in making a tenant to the precipe 
for fuch new common recovery, which he had agreed 
to do in fuch manner as thereinafter was expreffcd; 
therefore, by the faid Seed, G. C. Brathwaitc Boughton 
and Elixa did feverally and refpe£lively reCcind, revoke, 
and declare abfolutely null and void the faid feveral 
indentures of the 6th Augujl 1798 and the ift of May 
1799, refpe£lively, and all the covenants, contrails, 
agreements, ufes, &c. in or by the fame indentures, or 
either of them, limited, declared, or contained; and alfo 
all other contrails, promifes, engagements, and ;^gree> 
ments whatfoever, either for a^narriage, or making any 
fettlement upon, or in confideration of marriage, which 
had at any time theretofore been made or entered into 
between them; and they and each of them did quit 
claim to the other of them, all contra£ls, promifes, 
engagements, and agreements whatfoever, either for 
marriage, or for making any fettlement or provifion 
upon, or in confideration of marriage, which at any time 
theretofore had been entered into by them, with or to 
the other of them, or by either of them, with or to any 
perfon or perlbns whomfoever, on behalf of the other of 
themi and from all breaches or forfeitures that had 

been 
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"been or fliould thereafter be made or committed of, in^ 
or concerning the faid contrafts, promifes, engagements, 
and agreements, or any of them } and alfo bf and from 
all a£fions, fuits, See. whatfoever, on account or in re- 
fpedl of fuch contra£ts, &c. j and for the barring the 
cilate tail which by or under the teftator’s will was 
vefted in £/iza Boughton^ of and in the premifes, and all 
remainders and reverfions upon the fame eftate tail ex- 
peflant or depending, (in cafe the fame had tiot already 
been well and efFediually barred by the faid common 
recovery) j and for conveying, limiting, and affiiring the 
premifes to the ufes, upon the tfuHs, and for the intents 
thereinafter limited, declared, or expreiled, and alfo in 
confideration of los. to each of them, G. C. Brathwaite 
Boughten and Eliza Boughtony paid by Farrer^ the faid 
G. C. Brathwaite Boughton^ at the requeft and by the 
direQion of Eliza Boughtony and according to fuch eftate* 
or intereft as he had in the premifes, (if any fuch ho 
had,) and alfo the faid Eliza Boughfiiiiy did each of them 
grant, bargain, and fell, dirc£l:, limit, appoint, and con¬ 
firm unto Farrery his heirs and aftigns, the premifes, 
and all their and each of their eftate, to hold unto and 
to the ufe of Farrery his heirs and aftigns, for the life 
of EltTuty to the intent *{hat a recovery might be fuf- 
fered, in which the writ of entry was to be profecuted 
againft Farrery who was to vouch Eliza Boughtony (not 
G. C. Brathwaite Boughtotiy) who was to vouch the com¬ 
mon vouchee : and the ufes were declared to be to fuch 
perfon or perfons, and for fuch eftate or intereft, eftates 
or interefts, upon fuch trufts, and to or for fuch intents 
or purpofes, and under and fubjedf to fuch powers, 
provifoes, charges, conditions, and reftridfions, and in 
fuch manner and form as Eliza Boughtony (notwithftand- 
ing any coverture flie might be under, and whether flie 
ibould be covert or foie,) at any time or times duriilg 

her 
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her natural life, by any deed or writing either with or 
withouj power of revocation and new appointment, 
fhould direft, limit, appoint, give, or devife the pre- 
mifes; and in default thereof, to the ufe of Farrer and 
his heirs during the life of Eliza Boughton^ in truft to 
permit her to hold and enjoy tlie fame, and to receive 
and take tlie rents, iiTues, and profits thereof for her 
own ufe during her life, and to convey fuch eftatc or 
ntereft to fuch perfon or perfons, and at fuch tim • or 
times, and in fuch manner, as Eliza Boughtotiy notwith- 
llanding any coverture, and whether Ihe might be covert 
or foie,) fhould direfl: or ^appoint; and from and immo- 
•diately after her deceafe, then to the ufe of the right 
heirs of Eliza Boughton for ever. In Trinity term 18oo» 
a recovery was duly fufFered, purfuaiit to the laft deed, 
wherein Eliza BoughtotF was vouched, and not G, C. 
Brathwaite Boughton, 

By indentures of leafe and releafe, dated 2d and 3d 
April 1802, and made between Eliza Boughtony (by the 
fame defcriptioii as in the laft deed), of the firft part, G. 
C, Brathwaite Boughton of the fecond part, James Far^ 
rer of the third part, and William Fulke Grevillcy Thomas 
CouttSy and Edmund AntrobuSy Efqrs. of the fourth part, 
reciting the deed of the 27th June 1800, and that a re¬ 
covery, (as the fadk was,) had been fufFered according to 
it; and that a marriage had been agreed upon, and was 
intended to be fhortly had and folemnized between G. 
C. Brathwaite Boughton and Eliza Boughton ; and that 
upon the treaty for the marriage, and in confideration 
of the fettlement or provifion agreed to be made by G. 
C. Brathwaite Boughton upOn and for Eliza Boughiofiy 
and the children or iffuc of the faid marriage, (if any 
fuch there fhould be,) in fuch manner as mentioned in a 
certain indenture of three parts, bearing equal date 

there-^ 
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t^erewi^,' k waft lUpulated and agreed) by and on the 
pert of JSliza Soughtony that ihe ihould and woidd, pre¬ 
vious to the Ibiemnization of the then intended marriage, 
limit) appoint, fettle, convey, and alTure the premifes to 
the feveral ufes, &c< thereinafter limited or expreffed; 
and that Farrer had agreed to join witli her in convey¬ 
ing the premifes in fuch manner as thereinafter ex- 
prefled; therefore, in purfuance of that agreement, and 
in confideration of the faid then intended marriage, and 
of the fettlement or provifion* made or agreed to be 
made by G. C. Brathwaite upon or for Eliza Bcughton^ 
and the children or ilTufe of tlie intended marriage, (if 
any fuch there {hould be,) as in the faid indenture bear¬ 
ing equal date therewith was mentioned, (he, the faid 
Eliza Boughton (in exercife of the power given or re- 
ferved to her by the laft-recited*indenture, and with the 
privity and confent of G. C. Brathwaiie Boughton^ di- 
re<^S) limits, and appoints, that the premifes (hould go, 
remain, and be, and that the faid indenture, and the 
recovery fuffered in purfuance thereof, and all other 
alTurances, (hould from thenceforth operate and enure 
to the ufes, &c. thereinafter limited. And forthecon- 
iiderations aforefaid, and for the better and more effec¬ 
tually conveying, fettling, and afiuring the premifes to 
the ufes, &c. thereinafter mentioned, and in confidera¬ 
tion of 10/. a-piece to Eliza Boughton and James Farrer^ 
paid by tFilliam Fulke Greville^ Thomas Coutts, and 
Edmund Anirohus^ the faid James Farrer (according to 
his eftate and intereft in the premifes, and at the requeil 
and by the diredfion of Eliza Boughton^ and with the 
■privity and approbation of G. C* BrathwaiteBoughton^) 
bargains, fells, aliens, and releafes} and Eliza Boughton^ 
with the like privity, confent, and approbation of G, C. 
Brathwaite Boughton, grants, bargains, fells, aliens, re* 

leales. 
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1 eafe5> and confirms unto GrevUh, Ceuits, and Antrchust 
(being in their pofleffion,) and their heirs^ the premifesi 
to hold unto them, their heirs and alfigns for ever, to, 
the ufes, &c. thereinafter limited j (that is to fay,) to 
the ufe of Eliza Boughton and her heirs, until the in¬ 
tended marriage ; and from and after the folemnization 
thereof,*thcn to the ufe of fucli pcrfon or perfons, and 
for fuch ellate or ellates, and to, for, and upon fuch 
ufes, &c. as G. C. Brathivaite Boughton and Eliza 
Boughton fhould by deed’jointly appoint; and in default 
thereof, to the ufe of G. C. Brathivaite Boughton for 
life; remainder to the ufe of Eliza Boughton for life ; 
remainder to the ufe of die faid“ truftees and their heirs, 
during the lives of G. C. Brathivaite Boughton and Eliza 
Boughton, upon truft to fupport contingent remainders % 
remainder to die ufe of die firft and other fons of EAiza 
Boughton by G. C. Brathivaite Boughton, fucceflivciy ia 
tail male; remainder to the ufe of the firft and other 
daughters of Eliza Boughton by G. C. Brathivaite Bough¬ 
ton, fucceifively in tail male; remainder to the ufe of 
the firft and other fons of Eliza Boughiofi by G. C. 
Brathivaite Boughton, fucceflively in tail general; re¬ 
mainder to the ufe of the firft and other daughters of 
Eliza Boughton by G. C. Bratl^aite Boughton, fuccef- 
fivcly in tail general; remainder to the ufe of the firft 
and other fons of Eliza Boughton, by any after-taken huf- 
band, fucceifively in tail male ; remainder to the ufe of 
the firft and other daughters of Eliza Boughton, by any 
fuch after-taken hulband, fucceifively in tail male; re¬ 
mainder to the ufe of the firft and other fons of Eliza 
Boughton by any after-taken hulband, fucceifively in tail 
general j remainder to die ufe of the firft and other 
daughters of EUom Boughton, by any after-taken hulband, 
fucceifively in tail general; remainder to the ufe of fuch 
perfon or perfons, and for fuch eftate or intereft, eftates 
or interefts, and to and for fuch intents and purpofes, and 
under and fubje£k to fuch powers and provifoes, charges. 
Vox., m. A a conditions. 
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conditions, and reftriftions as Eliza Boughton (notwith-- 
(landing coverture) (liould by will, executed and jfltefted 
as therein mentioned, limit, appoint, give, or devife the 
fame prcmifes j and in default thereof, to the ufe of the 
right heirs of G. C. Brath’waite Boughton for ever. G. C. 
Braihwnite Boughton docs not convey by thefe de<*ds of 
the 2d and 3d of 1802. A marriage was after¬ 

wards duly had and folcmnized on the 24th of June 
1802. There has fincc been born a daughter of the 
fail! marriage, named Frederica Emma Lauroy who is 
now living, and no other ilTue. G. C. Brathwaite 
Boughtoiiy conceiving that the. deed of i fl. May 1799, 
and the recovery thereupon fuffered, were not void in 
law, has, in the form preferibed by that deed, limited 
and appointed to A. B. and his heirs, the premlfes, upon 
the determination of the former dilates, by that deed and 
recovery fuppofed to be created : and Eliza Boughton, 
conceiving that deed and recovery to be void in law, has 
according to the form preferibed by the deed of the 3d 
of April 1802, limited (fubje£l to the prior eftates 
thereby fuppofed to be created) the prcmifes to C. D, 
and his heirs. 

The queflions therefore referred for the; opinion of 
the Court of Common Pleas, are ; 

1. YioQfi Frederica Emma Laura, the daughter of th* 
faid marriage, take any and wlut eftate in the prcmifes 
by virtue of the deed and recovery of 1799 ? or is the 
propofition recited in the deed of the 27th oijune i8oo> 
true in the law, that the deed of 1 It of May 1799, was 
abfolutely null and void ? 

2 . Docs Frederica Emma Laura, the daughter of the 
faid marriage, take any and what edate in the prcmifes 
by virtue of the deed of the 27th of June 1800, the re¬ 
covery fuffered according thereto, and the deeds of 18.02, 
or any, and yhich of them ? 

3. Is 
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3. Is A. B.f the appointee of G.. G*">Srathivake 
^Dug^totii entitled to any and what eftate in the pre- 
mifcs ? 

4. Is C. D., the appointee of EU^a Bo/ighton, entitled 
to any and what eftate in the premifes ? 

4 

This cafe was tlirice argued : the firft time in Eajlcr 
term 1809, by Lens Serjt. for the Plaintiffs, (who were 
fuid to be Geo, G. Bi-athnvaite Boughtofiy now Sir Geo. C. 
B. BoughioUf E/izUi now Lady Boughton, Frederica Emma 
Lauruy her daughter,) and G. D., her appointee, men¬ 
tioned in the fourth query ;• and by Serjt. for 
the Defendants (n), who •w'^erft faid to be the truftecs 
under the will of Sir Edward Boughtoiiy and who 
had filed their bill, praying to have the deed of 1799 
delivered up to be cancelled ; the fecond time in Trinity 
term 1809, by SEpherd Serjt. for the Plaintiffs, and 

Williams Serjt. for the Defendants; and again, the 
< 

third time, in Hilary term 1810, by Lens for the 
Plaintiffs, and Williams for the Defendants. 

The firft and fecond arguments were in fubftance as 
follow. For the Plaintiffs. The principal queftion is, 
what w’-asthe effe(!I- of the deed of ift May 1799J and the 
accompanying lecovery, for the articles of the 6th of 
Augujly being purely equitable, do not affe£t the legal 
eftate. As to this ilecd and recovery, two propofitions 
are afferted by the Plaintiffs; firft, that the deed and 
recovery, confidered as one affurance, are both void 
together \ fccondly, that the deed is void even if ti e re¬ 
covery ftands good. If the deed be void, and the re¬ 
covery good, then there being no declaration of the ufes 
of the recovery, the ufeS ftiall refult to Lady Boughton, 


(«) Both the counfcl for the what were their intereflR; and 
Defendants declared,in the courfe that they abftained from pi effing 
of each of their feveral aigu- foine points, left they iliould in- 
ments, that they did not know jure their clients’ iuterefis with- 
who the perfons were in whofe out knowing it. 
behalf they were to contend, nor 
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^uruTW *'* again, tbid.y line 50./>/. 2. ** If two 

join in a common recovery, where one, (as here the 
S.iNOiLANi>s. fuppofed hufband,) hath nothing in the land, and no 
ufe is limited thereon, this (hall be to the ufe of him 
fblely who had the intercll in the land, and no ufe (liall 
arife to the ftranger.” But if it be a neceflary confe- 
quence that the deed of ift May 1799 cannot be good 
for the purpofe of making a tenant to the precipe^ and 
bad for the further ufes, and that the recovery and 
the deed muft fall together, then the Plaintiffs contend 
that the recovery is void alfo. For where the whole 
foundation of a deed fails, there the deed itfelf is void ; 
and the recitals all Ihew that this deed is made upon 
the very foundation of a marriage previoufly had, 
which marriage did not in truth exift : therefore none 
of the terms contained in that deed can have any 
efFefl: or legal operation. The deed recites that Geo, 
Boughton and his nuife had agreed to fuffer a common 
recovery : if (he was not his wife, then there was no 
agreement j it was not agreed between him and Eliiza 
Boughtotiy a feme foie; the parties are deferibed as huf~ 
hatid and ivife, the ufes are declared to be, to fuch 
perfon as he, and Eliza Boughton his tvife^ fhould ap¬ 
point : if he was not her hufband he had no fuch power; 
ftill Icfs in tliat cafe was there any foundation for the 
ufes to the fuppofed hufband for life, remainder to his 
•wife Eliza for life, and to her firft and other fons, and 
firft and other daughters, by G. Boughton^ her hujband^ 
in tail. It is unneceflary to difeufs whether the parties 
could, if they had pleafed, have framed a fettlement 
containing a provifion for illegitimate children to be 
tliercafter born of them 5 they never had it in contem¬ 
plation to make any fuch provifion, nor do the words 
of this fettlement create any fuch; for the firft and 
other fons and daughters, can, in law, defignate only 
legitimate offspring. The ufes in this deed depend upon 
2 
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an implied condition precedent in law, although it is 
not in form a condition: it is alTumed that a legal 
marriage had taken place : if there were not that, it 
was not in the contemplation of the parties to make any 
change in her eftate at all \ the marriage therefore fail¬ 
ing, the ufes are void. 3 Co, Dig^ 78 Condition if. i. A 
condition precedent is fuch as ought to be performed 
before the eftate vefts, or the grant or gift takes effect. 
There was no intent in JEliza Boughton to transfer this 
eftate, otherwife than* on the fuppofttion that the ufes 
which flie propofed were to take effeift. Co. Litt. 201. a. 
Littleton fubdivideth conditions in deed into conditions pre¬ 
cedent, (of the which it is faid, conditio adimpleri debet 
priufquam fequatur effeciuSy ) and conditions fubfequent. 
Litt, 378. Such condition as is intended by the law to be 
annexed to any thing, fe as ftrong as if the condition were 
put in writing. \_MansJield C. J. Suppofe, inftcad of 
the circumftanccs which have happened, the lady had, 
after making the deed, difeovered that her hufband 
had been previoufly married to another woman : would 
not that have avoided the deed ?] No cafe is extant 
exactly fimilar, but in feveral cafes where marriage has 
been the foundation of the deed, the foundation failing, 
the deed has had no effect. ^2Ro.Ab. 792., line 
pi. 3. If A, being feifed of land, in conhderation of a 
marriage to be had between him and if, covenants to 
ftand feifed to the ufe of himfclf and B. for life, 
this is a contingent ufe, fo that if the marriage do not 
take cffe£t, the ufe lhall not arife to B. Jbid. />/. 4. 
If A being feifed of land, in confideration of a marriage 
to be had between By his fon, and C, a woman, who 
are infrd annos nuhilcsy covenants to ftand feifed to the 
ufe of if and C, and then the marriage is had, and 
then they are divorced, the ufe limited to the wife fhall 
ceafe. Dyer 13. a. p/. 61. A man gave certain goods 
with his daughter in marriage, and afterwards they 
were divorced; the queftion was, whether the woman 
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fhouid have her goods back again. And by Fitzberhert 
and Bauld-witte Js., it feems reafonable that flie lhall 
have them, inafmuch as the caufe and confideration of 
the gift is then defeated j for the goods were given in 
advanccinent of her marriage, and cejfante caufdy See. 
And the book cites 19 E. 3., that if land be given in 
frankmarriage, and afterwanls the donees are divorced, 
the one by whom the caufe of divorce was firft moved, 
fhall lofe the land. As if the woman fues it, the huf- 
band fhall have the land, and f contra. But Fitzherbert 
faid, that there was another report of that cafe, wliich 
faid that the land fltould be divided between them. 
And note, that about the 26th year of H. 8., upon evi- 
pence given in a writ of detinue, the Court was of opi¬ 
nion, “ that if a woman had goods, and afterwards the 
hufband and fhc were divorced, Ihc fhouid have again 
all the goods which were not fpenl.” [Tleath J. So 
it was alw^jys, if a woman enfeoffed a man caufd ma¬ 
trimonii pralocutij and the marriage did not take place, 
fhe fliould have her lands again ; which comes nearer 
to this cafe.] Lih. AJJ". 19 Ednv. 3. fol. 60. pi. 2. 
Novel Difleilin between a woman plaintiff and a man 
defendant, before Sbiird and Stof. It was found by 
verdict that the father of the Plaintifl* gave to the de¬ 
fendant the lands in frankmarriage, when they were 
i^lJ'ra atwos nidnlesy both the one and the other ; and 
that afterwards, at their full age, the man was di¬ 
vorced, and that, with the good will of the woman ^ 
and that the divorce was made at the fuit of the huf¬ 
band, and after the divorce he kept poiTefhon of the en¬ 
tirety, and ouPtcd the woman, whereupon flie brought 
affifc i and becaufe.fhe was the caufe of the gift, and 
the frankmarriage was terminated by the divorce at thq 
fuit of the hufband, it was agreed that fhe fhouid' 
recover the entirety. P. 19. P.3. J^zes 83. Co, 
Litt. 204. a. And yet fometiraes in cafe of lands or 
tenements, caujd fliall make a condition. As if a 
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give land to a man and his heirs, caufd tpatrimonii p>a- 
locuti, in this cafe if fhe marry the man, (for (o) fo it 
is printed in all the editions, but the fcnfe feems to 
require that it fliould be « if fhe either refufe to marry 
the man,”) or the man rrfufe to marry her, fhe fhall 
have the land again to her and to her heirs. Whether 
it be the cafe of a divorce, or of a marriage void ab 
inithi fo that the foundation fails, caufd, it can make 
no dilFerencf ; and the^deedof 1799 was therefore void, 
and Fr.derica Emma Laura takes no eftate under it. 
Bt'fore the deed of 1800 was executetl. Lady Boughton, 
th^Tefore, had the ufes to herfclf in fee, and Sir Geo. 
Boughton did not take even a life cllate under the reco¬ 
very and deed of 1799. It remains to confider the effcdl: 
of the fubfequent deeds and recovery. It is immaterial 
to the FlaiiuiiTs whether the deed of 1799 was wholly 
void, fo that there was no good tenant to the precipe, 
and fo the recovery bad, or whether the ufes declared 
were alone void ; for if the deed of 1799 being wholly 
void, the fu'lt recovery was bad. Lady Boughton conti¬ 
nued tenant in tail, until the entail was well barred by 
the fecond recovery : if the firfl recovery was good, Lady 
Boughicn was tenant in fee when flie executed the deed of 
1800, and faffered the fecond recovery; but a recovery 
fuffered by a tenant in fee does not in anywife impair or 
weaken that eftate, and the deed of iSoo gives her as 
ample a power of difpofition over the eftate as can 
be created. If, however, the ufes of the deed of 1799 
were not void, it might be thought that the deed of 
1800 was an appointment made by Lady Boughton and 
Sir George Boughton, in purfuance of the pow'er contained 
in the firft fettlemenf, but it is impoflible to fuftain 
that propofition, becaufe the parties evidently never 
intended it as an appointment; on the contrary, they 
fet out in the beginning of the deed of 1800, with de- 
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(a) Upon referring to the text commentator wote it as it is 
k feems probable that the learned printed. 
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l8ll. daring that the deed of 1799 was void alreadjjr, but 

in cafe it were not, they do all they can to refcind it; 

Bouchton , 

we cannot therefore argue that they meant to act under 

Sandilands. it. But thefe two perfons together were evidently able, 
either jointly, or both, or one of them, feparately, to 
difpofe of the whole ellate as they did 5 and whether the 
eftatc moved from the one or from the other, the 
efFe£t is the fame. The deed of 1802 is no more than 
an ordinary fettlement made preylous to marriage. No 
joint appointment has been made under the power 
thereby created, the life eftates to the huiband and 
wile take effed: there arc no fons of the marriage, 
but there is a daughter Frederica Emma Laura^ who 
takes the eftate tail thereby created. There have been 
feparate appointments made by Sir Geo, Boughton and by 
Lady Boughton, by both under a mifconception, and, 
fuppofmg that the deed of 1799 is void, their ap¬ 
pointees take no eftate thereby. If, however, the deed 
of 1799 is good, Frederica Emma Laura takes an eftate 
tail under it; for not being born until after the mar¬ 
riage, Ihe comes under the legal defeription contained 
in that deed, of a daughter of Eliza Boughtm by G. 
C. Bratbivaite Boughton her hulband. 

For the Defendant. "The deed of I799> which led 
the ufes, and the recovery, form together but one af- 
furance, and muft ftand or fall together ; and as the 
recovery is clearly good, it will alfo uphold the ufes 
declared by that deed. There is no diftindlion between 
faying that the foundation of the deed fails, and that 
there is no confideration for the deed; for fuppofmg 
that the deed were made on a miftaken confideration, it 
was at moft but as if made upon no confideration ; and 
it is clear that the want of confideration does not avoid 
a deed. It never was yet heard of, that a recovery was 
void becaufe the foundation of it failed. In a cdfe 
where a fine is levied or recovery fuffered, the eftate 
paffes, although there be no confideration) or the confi¬ 
deration 
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'deration never takes efFe£l or be illegal. Before the 
ftatute*of ufes, a court of equity would not enforce a 
contrail which raifed an ufc, without a confideration, as 
upon a covenant to ftand feifed, or the like j but fmce that 
ftatute, “ in cafes where ufes pafs by way of tranfmatation 
of poifellion, as by fine, feoffment, or recovery, there 
the confideration is not at all material; for he that 
doth make the eflate, may appoint the ufe to whom he 
will, without any refpeft to marriage, kindred, money, 
or any other thing : for in this cafe his own will and 
confideration guideth the ufe and equity of the eftate; 
yet in bargains and fales, and covenants to {land feifed 
to ufes, it is otherwife; for there, confideration is fo 
necelTary, that nothing will pafs, neither will any ufe 
rife, without a confideration.” Sheph. Touchjl. 510, 511, 
2 B.O. Ahr. 791, line 10* pi. i. If a man levy a fine, and 
covenant by indenture, in confideration of blood, and of 
the marriage of his baftard daughter, that the coiiufee 
fhall ftand feifed to the ufe of his daughter, although 
this is not a good confideration to raife an ufe by way 
of covenant, yet it is fuflicient upon a fine : for the will 
of the party is fufficient for that, without confideration. 
PI. 2. ibid. If A. in confideration of 100/. paid by B. makes 
a feoffment in fee to J?., and^C. the fon of B.^ that 
fhall raife an ufe to C. well enough, although all 
the confideration was given by B. So Owen, 41. Ste- 
vens v. Layton. Mutual covenants that T. the fon of 
the one party, and M. the daughter of the other, fhould 
marry; pro quo qtiidem mariiagio ftc pojlea hahendo ; A. 
covenanted to make an eftate to T. and M., and to the 
heirs of their bodies for the jointure of M., and a fine 
was levied between T. and M. and the covenantors, to 
the ufes of that deed. T. died, and M. intermarried with 
L. Gawdy Serjt. moved that the ufes fhould be to the 
conufor. Walmjley, It is not like the cafe of a covenant 
to ftand feifed, which depends on the confideration ; to 
which all the Court agreed. Here the purpofe was 

moft 
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liioft exprefs, Jic popea habetido; yet upon thaj found 
diftindiion between tortious and rightful conveyances, 
the deed was not void, but the ufes took effedl. Jones 
V. Boylefony JV. Jon, 345- Humphrey Hill covenanted by 
indenture, in conii deration of the love that he had to 
William Hillt and that he was of his furnamc and con- 
fiinguinity, and for the prcfervatlon and continuance of 
the ellate in the name of the Hillsy and in confuleration 
of a marriage to be had between Richard Hilly the fon of 
the faid William Hilly and Urjuloy the daughter of 
J. S.: and the covenant was, to affure his lands to 
Humphrey Hill for life, with remainder to the faid 
Richard and Urfuluy and the heirs of the body of 
Richard; remainder to the \xi^ oi William Hill'\n tail, 
with remainder over: a fcofl'ment and fine were made 
and levied to thefe ufes: XJrfula married another man, 
and Richard another wife : Humphrey Hill died, and 
the queftion was, what eflate Urfula hud ; and it was 
refolvcd by the Court, and fo adjudged, that the faid 
Richard and Urfula were joint-tenatits, notwithftanding 
that the mr.rriugc took not efleti, by moieties, and not 
by entireties. The diflerence is, that if the conveyance 
had been by covenant in confideration of marriage, 
there, if tlie marriage h'ad not taken eiTccQ:, the woman 
fhould have nothing ; but fince a fcolFmcnt and fine 
vveic made and levied to that ufc, it is otherwife. S. P, 
S. C. 2 Ro. Ahr. 79 ^* P^’ Hayivardy 

I Salk. 570. S. C. Pigott on Rcc. 177. A ftranger-to 
the eftate joined in making a tenant to the precipe, and 
was vouched jointly j and it was held that fuch miftake 
in the intention and fituation of the parties did not vacate 
the recovery. Much of w’hat was there faid, is applica¬ 
ble to this cafe. 5 . P. Doe d. Greajlcy v. Nelfony antcy 2. 
59. Where a ftranger joins in a conveyance, it fhall 
be held the confirmation of the ftranger ; fo that if the 
other ftiould die, it would be the grant of the ftranger 
by eftoppel. Co, Lift, 147 . 3 . A, doth bargain and fell 

land 
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land to B. by indenture; and before inrolmont, they 
both grant a rent-charge by deed to C, and after, the 
indenture is inrollcd: the grant is good, and after the 
inrolment, by the operation of the ftatute 27 8. r. 1 6., 

it fhall be the grant of 5 ., and the confirmation of yf. 
But if the deed had not been inrolled, it had been the 
grant of and the confirmation of B.; and fo, qnd’- 
cunque via dat /, the grant is good. Dee ex dem. LuJIj~ 
ington V. Bijhop of Llmidaff and Others j 2 Nenr Rep. 491. 
\Mamjield C. J. That cafe has merely decided that a 
man who was tenant in fee Iiaving fuflered a recovery, 
is eftopped from faying that there was no tenant to the 
precipe^ and that therefore his devifee is alfo eftopped.J 
It makes no difference that the deed deferibes Lady 
Boughton by an improper defeription, as wife: that will 
not vitiate her grant. Perkins^ Grants pi. 40. If 
Alice at Stylcy reciting by her deed that flic is a feme 
covert, and in truth fhe is a feme foie, grant annuity, 
it is a good grant, for that is but a void recital.” In the 
cafe of frankmarriage, the entail is not to him and the 
lieirs of his body, but to them and the heirs of their 
bodies; Lift. / 17-: and the eftale cannot be if the 
union does not take effc£t. This is wholly diffnnilar to 
the cafe of goods or lands given mntriniouiipreelocuti. 
before the ftatute of tifcs. All the Plaintiff ’s arguments 
are drawn from the pradlice of a court of equity, and 
are not admiffible here. Equity may look at the fup- 
pofed marriage as the confideration of this deed, but at 
law the marriage is not the confideration ; the deed is 
made in confideration of five ftiillings, and to the intent 
to make a tenant to the precipe for fuffering a common 
recovery ; and that confideration, the only one to which 
this Court can attend, neither fails, nor is miftaken. 
This is nothing like the cafe of a condition precedent: 
a condition precedent does not con fill in fafis not 
known to the parties at tlie time, and which being after- 
yirards difeovered, render the grzi^t void. On the con¬ 
trary. 
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traryj it is a thing known) and either implied in law> 
or exprelTed, upon which being done) the eftatte veils. 
A condition implied differs in tills refpefl only from a 
condition expreffed) that the law makes the condition 
refulting out of the contra£l: of the party. It has 
been objedlcd that the ufes limited to the children of 
Lady Boughton by Sir George Boughton^ her hufband) 
were too remote at the time of making the firft fettle- 
ment; but thefe fpringing ufes and contingent ufes 
arife every day) fmee the llatute of ufes. There are 
many common law cafes before that ftatutC) in which it 
has been held that fuch ufes were bad. But though it 
is clear that the ufes to the iffue could not take effed: 
unlefs the parents became hufband and wife, yet it was 
by no means impoffible for them to become fuch, and 
to have iffue of the marriageand the very cafe has 
happened. King v. MelUngy i Vent. 228. “ It cannot be 
denied but that a devife to a man and the heirs of his 
body by a fecond wife, makes an eftate tail executed, 
though the, devifee had a wife at tlie time, as the cafe 
often cited j land given to a married man and a mar¬ 
ried woman, and the heirs of their bodies18 Viti.Abr, 
395 - Remainder, (G) //. 19. : for the feme of the mar¬ 
ried man, and the baron of the married woman may 
die, and then the furvivors may* intermarry and have 
iffue ; and that is a much more remote contingency than 
in the prefent cafe. But fuppofmg ihofe ufes were too 
remote, ftill that would not avoid the whole deed. It 
is a principle coeval with the law itfelf, that a deed may 
be good in part and bad in part; as Ld. Kenyon C. J. ad- 
. mitted in the cafe of Ejlnukk v. CaiUand^ ^T.R. 420., al- 
lliough he held that the dodlrine was not applicable to that 
cafe. Norton v. Simmes^ Hob. 14. The common law doth 
divide according to common rcafon, and having made 
that void that is againit law, lets the reit Hand. Collin* 
V. Blaniernt 1 Wilf. 351. acc. Ofgoode v. Strode, 2 P. 
Wm. 245.) and Furfyker v. ,BobinfQn, jPw. in Cban. 

475-» 
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475 o was there cited. Part of the deed was held bad, 
and part good. \Mansfield C. J. Surely it will not be 
contended with you at this day, that a deed may not be 
good in part and bad in part, unlefs that which is bad, 
being void, by neceflary implication makes the whole 
void.] The limitations of the deed of 1799 being there* 
fore good, the deed of 1800 is of no ufe or efFe£l: for 
what was it ? Sir G. Boughton being feifed for life, with 
remainder to Lady Boughton for life, he, according to 
fuch eftate or intcreft as he had in the premifes, and 
(he alfo, granted to Farrer, during the life of Eliza : 
this therefore enured as a grant by Sir G. Boughton and 
a confirmation by Lady Boughton to Farrer and his 
heirs during the life of Lady Boughtony which was a lefs 
durable ettate than he had before, fo that the eftate 
would devolve to the heirs of Farrer upon the deceafe 
of Eliza as fpecial occupants: the ufes were declared 
to enure to fuch perfons as Eliza ftiould appoint. It is 
not clear that Sir G. Boughton could grant fuch an 
eftate, but if he could, it could only be to fuch ufes as 
could arife during the life of Lady Boughton ; fo that the 
ufes limited by the deeds of 1800 and 1802 could be of 
cffe£J: only for the life of Lady Boughton j confequently 
thofe deeds are not applicable any further than they are 
confiftent with the firft deed. It is faid the deed of 1800 
might operate as an appointment under the deed of 1799. 
Sir G, Boughton and Lady Boughton certainly might, 
after the.deed of 1799, have executed their power of 
joint appointment, and thereby have deftroyed the con¬ 
tingent eftates tail to the iffue of their future marriage, 
if any fuch Ihould be born; but in order to do that, they 
ihuft have a£ted under and recognized their former deed: 
whereas it is evident from the recitals of the deed, of 
1800, they do not mean to affirm that which had been 
done, and to declare new ufes under it, they come to 
fefeind and deftroy. The deed of 1799 made a good 
tenant to the precipe, and the recovery fuftered is good. 

It 
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It is laid, and it is clear law, Abbott v. Burton^ I Salk: 
591., that if no ufes of the recovery are declared, tlie 
recovery fliall follow the legal eftate at common law, 
and enure to the ufc of the perfon by whom it is fuf- 
fered in fee j but it is fettled that where any ufes of a 
recovery are declared, no other ufes (hall arlfe by im¬ 
plication. Tipping v. CozefiSy i Ld. Baytn, 35. That 
recovery therefore enured to the ufes of their joint ap- 
poiiitmeiit, and until that flionld be executed they took 
vefted eftates to Sir G. Boughlin for life, remainder to 
L'ady Boughion for life, remainder to Forrer to fupport 
contingent remainders,. with remainder to the fons and 
daughters fuccclTivcly in tail, &c. witli a power of ap- 
poiiitmout in default oi ifliie to Sir George Boughton, 
over the foe, in cafe of his fiirviyorlhlp, and the ultimate 
remainder to him in fee. But the joini appointment 
not having been executed, it mull be admitted that 
Fredericn Emma Laura takes the ellate tail under that 
lirft deed, and the appointee of Sir George Boughtoiiy in 
whofe favour the ultimate appointment has been excr- 
eifed, alfo takes an ellate in fee cxpedlant on the deter¬ 
mination of her ellate tail. Neither Frederica Emma 
Laura therefore, nor C. D, tlie appointee of Lady 
Boughtouy takes any olla]:e under the fccond fettlcment. 

In reply it was obferved, that the Lord Chancellor 
feemed to attach w'cight to the circumllance, that die 
deed of i8co conveyed to the tenant to the precipe an 
ellate during the life of Iiady Boughton only: but that 
ellate was equally fufljclcnt to make a tenant to the 
precipe as an ellale in fee would be. It is admitted 
by the Plaintiffs, that the full recovery was not void : 
but that docs not therefore follow, which is urged upon 
the ground that the recovery and deed to lead the ufes 
are one affurance, as to fome purpofes they are, that' 
the recovery, being good, upholds the ulteilor ufes de¬ 
clared by the deed. \_Mamjicld C. J. There can be no 
•doubt but that a recovery may be very good, and the 

ufcfl 
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^€S declared may be bad : fuppofe a good tenant made 
to the •precipe, and the tenant in tail fufFers a recovery, 
and then by deed declares fuperllitious ufes, or any 
other ufes void in law; it would neverthelefs be a good 
recovery to bar the eftate tail: fo if he declares ufes 
conftituting contingent eftates more diftant than the law 
will allow, the recovery may neverthelefs be good. 
Nothing in the mif-defeription of the perfons, calling 
thcmfclves hufband and wife, will vitiate the recovery.] 
Thcfe ufes do depend,* (whicit has been denied,) upon 
the parties being hufband and wife. The Plaintifls do 
not put it on the ground of a Conveyance executed by 
miftake: there the Court of Chancery would compel 
the parties to do that which ought to be done : but here 
was a marriage in facTt, though not in law, and the 
Court of Chancery would not have compelled thefe 
perfons to become hu{l>and and wife. In tiie cafe of 
King V. A'felling, the ufes were not impofhblc, although 
they were likely not to arife fo foon as is ordinary in 
marriage fcttlements. In this cafe, as things then flood, 
the ufes were become impofllble: there never could be 
a legal fon or daughter of the marriage thereioforc hady 
and the Defendant has not been hardy enough to con¬ 
tend that the ufes extended tp all ilTue legitimate or 
illegitimate of thofe two perfons. It is faid the fadls 
mud be known upon which a condition depends; here 
all the faffs were known to the parties; they were ig¬ 
norant only of the legal efFecf of them, and ignorant la jin'is 
nemincm exenfat: and fince the thing done prove.s not to be 
the fame thing, nor to have the fame legal cfiecl, which 
was intended, the want of that intended afl prevents the 
eftate from taking efTe^l. [^Mansfield C. J. agreed that 
King V. Mellin^ was not applicable, but faid this was 
not a miftake in law, but a miftake of faff; for it was 
not known that the mother had a hufband living.] The 
cafe of Doe ex dem. Lujbington v. BiJIiop of Llandaff is not 
applicable : that was a mere cafe of mifnomer. Nei¬ 
ther 
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i8il. ther is this a cafe of eftoppel. The only*material ar-' 
guments that have been ufedj are thofe which &nd to 
BonoHToar eftablifti the goodnefs of the firft recovery, from which 

SAznaLANis. it will follow that Frederica Emma Laura takes an 
eftate tail under one of the fettlements, and as the 
Plaintiffs contend, under that of i Soa. The diftinftibn 
between ufes which take effe£t by tranfmutation of 
pofleffion and thofe which do not, has, in the Defend¬ 
ant’s argument, been pulhed too far j for fuppofe a man 
already married to enter into fuch a deed as the firft 
fettlemcnt, it would follow that (fetting the confidera- 
tion of fraud out of tKe cafe) fo far as refpe£led the 
ftatute of ufes, that deed would be good. The deed 
however would in that cafe clearly be void ; and void, 
not in refpedl of any previous criminal a£l, for the firft 
marriage would have been lawful, but on account of 
the previous indiflbluble contra^f creating a difability. 
Here it is void on account of the difability of nonage. 
It is not contended for the Plaintiffs that the nullity of 
the firft marriage makes void the ufe limited to Frederica 
Emma Laura in tail, but that that ufe never arifes } and 
that the marriage never having taken effeft, thofe ufes 
of the deed whicli depend on the marriage, namely, the 
life eftates to the hufband and wife, are void. \Ji/Ians- 
jield C. J. The cafes cited for the Defendant are very 
ftrong to put the operation of a fine or recovery upon 
the will of the parties; and to guard agaiiift that it is, 
that all fettlements are made to give the ufe to the fet- 
tlor until the marriage : if that intermediate ufe were 
not limited, the fettlee might aliene before the marriage. 
No argument has been raifed from the cafes of con- 
tradls for the fale of goods, for building houfes, or the 
like. Such contrads, whether under fi-al or not under 
feal, if they proceed on a clear millake on both fides, 
are void. Suppofe a man and woman covenant to 
marry, both being married, but both underftandhig their 
hujband and wife to be dead: would not diat covenant 

be 
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beVQtd ? And here, if, inftead of a conveyance having 
been adually made,’ the contraf): had ftiil reded in co~ 
venant, Sir G. Boughton would never have had the eilate : 
fo that it all refts upon the difference between a cove¬ 
nant and an a£l;ual legal conveyance. Heath J. Upon a 
leafe, where the leffor has covenanted that the leffee 
fhall enjoy during the term, and the leffor had no power 
to leafe, fo that no term exifts, the covenant is gone* 
Lanvrence J. Suppofe a relation of the parties had, with¬ 
out any valuable conffderation, but merely on account of 
his friendihip for them, made a feoffment, in contem¬ 
plation of the marriage had, to the hulband for life, 
with remainder to the wife for life, remaintler to the 
children of the marriage : would that feoffment prove 
void, and carry nothing if it turned out that they were 
not legally married ? j *The deed would be void, if it 
purported to convey to them by that defeription, for it 
would be the very cafe pf frank-marriage, Litt, f- i"}* 

Cur, adv, vulh 
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In Michaelmas term 1809, the Court obferved that 
there was one point which had not been difeuffed in 
the foregoing arguments, viz. Confidering the firfl; deed 
as good, what would be the«*effe£l of Farrer, the 
truftee to fupport the contingent remainder to the 
daughters in tail, joining in making the tenant to the 
precipe for fuffering the fecond recovery ? Suppofing 
that the contingent remainder could not otherwife be 
fupported, would not that deed and recovery have the 
effe£); of deftroying his eftate, before any of the contin¬ 
gent effates came into ejfe ? He was a mere tenant for 
life: whether for his own life, or that of another, differs 
not. Ey fuffering a recovery, he difavows the title of 
his leffor for life, and incurs a forfeiture. The confe- 
quence would be, the letting in any of the fubfequent 
ufes of the ffrfl:* fettlement; it might let in the power 
of the huiband to appomt in fee. Does it not therefore 
‘VoL. III. B b deilroy 
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iS ft. deftroy the particular eftate« 'out of udikh alt the fubfe- 

quentufesin that deed were to fpftng? If the only 
^ queftion were, whether the firft deed were void, the 

IjiMbnAMln. Court was now prepared eafily to anfwer diat queftion. 

Suppofing there had been no fubfequent recitals, deeds, 
recoveries, or tranfa£l:ions, what is the obje^^ion to that 
deed? The limitation is, to a man and woman, who 
call themfelves hufband and wife, *and to their &n8 and 
daughters. That can only m^ legitimate fons and 
daughters. Although the parties caU themfelves hufband 
and wife, when they are not,'they marry afterwards; 
and why are not the limitations to die fons and daugh¬ 
ters of that marriage good ? Some of the Plaintiffs 
have in certain refpe^s confli£l;ing interefts *, and as the 
Court of Chancery has fent hither two queftfbns on the 
effe6: of the appointments, it is fit they (hould be ar¬ 
gued on behalf of the feveral perfons who have the con- 
fiidling interefts; and it will be unneceflary to difcufs 
the effe£l: of the firft recovery} but, afffumlng the firft 
recovery to be good, confider what effe£l: the fecond 
recovery will have, fo far as regards the appointments 
by the hufband and wife. 

Upon the third argument, in Hilary term 1810, Lens 
appeared for Lady BougHton, Frederica Emma Laura, her 
daughter, and for C. JD., her appointee, mentioned in the 
fourth queftion. He contended now, that the deed of 1 8oq, 
which was, he faid, executed in prefence of two witneffes, 
took efte£l: as a good joint appointment by Sir G. Boughton 
and J^Hza, under the firft power limited to them in the 
deed of 1799. He faid he had been compelled to aban¬ 
don this pTopofition before, fo long as he argued that 
the deed of 1799 was void, but now, fince that deed was 
held to be good, he' was at liberty to argue that al¬ 
though in the recitals the parties confidered that deed 
as void, and did not intend to a^ under it, yet iSxat die 
Court mbft confider what diey a^ualiy did,' hot what 
fhey intended to do. The obje£l of the deed of i?oo 

was' 
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Was 10 deftroy tiie fuppofed* eftate tail of Lady BougMon, 

proceeding on the fuppofition that the former deed and 

recovery had not that efBed. Sir Geo, and Lady Bouton 

jointly appoint to Farrer to make him tenant to the 

precipe} and the firft tife declared of the recovery^ is 

to the foie appointment of Lady Bmghton, Although 

they had no reference to the power, and no conception 

of its continuance, yet the firft deed being efteflual 

in fpke of them, it be effefltiaLfor all purpofes 

that could afterwards afieft the property, and good for 

.this purpcde as well as for others, ut res tnagis valeat 
« • 

quam pereati for otherwife the deed of x8oo will not 
operate at all, but the whole will be left in the fame 
ftate as it was after the execution of the deed of lyppk 
^Mansfield C. J. Is ^err any cafe where a deed has 
been held to be an execution of a power, unlefii it could 
be prefumed, that the parties might have meant it in 
execution of their power cannot operate in this 

way, yet. Sir Geo, and Lady Bougkton and Farrer had 
between them the whole eftate, and they all join in the 
deed cd 1800, to difpofe of it by recovery. {^Mans^ 
field C. J. By that deed they make a good tenant to 
the precipe; and I fuppofe it will not be difpjited 
by the Defendant, that a recofbry fuftered and a deed 
to lead the ufes, will operate as a conveyance.] Farrer 
having by ftiis recovery, before the birth of the daugh** 
ter, conveyed away his eftate, which was to ftrpport the 
entail to the daughter, which was a contingent eftate, the 
entail drops: for even if tltere were no difference between 
the ufes of the deed of 1800 and thofe of the firft fettle* 
ment, there has been a tranfmutation of p<^e{fion which 
makes it impoffible to hold fiiat Farrer continued after 
that recovery to be feifed of the lame eftate, which he 
had under the deed of 1795^ ha thelb circumftances as 
wdl Sir Geo, Boughtw as lady Soughten and Farrer 
become parties to the deed of 1802, in which Lady 
Boagfitw takes a powor of appointment in feei (ubje<£]b 

Bb 2 . only 


i6it. 


Bovimsaw 

V,' 
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CASE iK MICHAELMAS VACA^TIOH 


i7« 

l8ll« oitlf to the eftate tail which her datighter JPr^erkm 

Laura takes under the third irf<i of that fettle* 
ment) which is the hrft interefl the daughter cam take i 
•teWtAMOSi the anfwers to the queftions therefore are» to the firft, 
that the deed of 1799 was not null and void* 3. That 
Frederica Emma Laura by the joint effied of the fe* 
veral deeds takes an eftate tail by the declaration of 
ttfes which her mother was entitled to make in her fa** 
iroun 3. The deed of 1799 being valid to certain pur* 
pofes, Sir Geo. C. B. Boughion takes nothing under that 
deed i but his power of appointment and his intereft 
are done away by the fubfequent events and transfers^ 
and A. B i his appointee, takes no eftate* 4. C. D. 
the appointee of Lady Boughton^ is to take only by will, 
not by deed, and is capable therefore of being changed 
at any tube before the death of Lady Bougbton t but if 
her will be not revoked, he will be entitled, fubjed to the 
ollate tail of Frederica Emma Laura : he faid that appear¬ 
ing on behalf of the daughter Only, he fhould contend 
that C D, had no eftate; but if he appeared on behalf of 
C.D. it would be his intereft to contend that the daughter 
had no eftate; but he did not fee how that propofition 
was to be fupported. 

Williams^ contrei, agreed that he fhould come nearly 
to the fame conclufion by a different courfe. It does 
not appear by the cafe, that the deed of 1800 was exe¬ 
cuted in prefence of two wltneffes, which is neceffary. 
Hawhint v. Kemp, 3 Mafi^ 440. In the deed of 1800 it 
is material to obferve that Sir G. C. B. Boug^m^ and 
Lady Boughton granted the premifes to Farrer for the 
life of Lady Boughton ; Farrer was to vouch, not bodi, 
but Lady boughton only: the ufes w^e to be fuch as 
0ie fiioukl.appoint s and in default, to Farrer ami lus 
heirs during her life, widi remainder to her in leg. 
They thus^give to Farrer an immediate vefted eftalie in 
I before^ he had it in tomaiader only* He 13 
13 therefore 



lit nut T^43I 'fW OfOB-GE m. 




ibercsiare the man .agatnft whom the precipe, iietf 
What* 4 id Sir G*orgt Bwghton convey by this deed ? 
He before had an eftate fpr. his own life, and a veiled 
remainder in fee ^ fmd as well the reverfion to himfelf 
lor life expectant on die deceafe of Lady Boughtont as alfo 
the fee may well pale} and by this leafe and releafe con* 
veying his fee, he fncrtinguilhed his power pf ible ap¬ 
pointment* Perm V, Peof&t'ki Ferre^. 41., S. C» a 
Caf, Abr. 13d. Lord Talbet held that a leafe and releafe^ 
or afty other conveyance, will carry wMi them all powers 


iftfl* 

BotramdH 


SaiRiiijaRqsi 


are joined to the eilate. By the ftatute 14 Elm.^ 
c. 8 , all recoveries had agairift any particiihr tenant, 
or againil any other, with voucher over of fueh parti¬ 
cular tenant, fhalL as againll ^1 perfons in remainder 
or reveriion, be utterly void and of none effe€t. And 
therefore, though this Recovery might be good againft 
Sir Gm. Bwghton^ it was not good againil them in the 
contingent remainders, and fo, clearly void againft the 
daughter. But fee wliat eftate Farrer had ! He had 
an immediate eftate in poileilion during the life of Lady 
Beughton, with remainder after the determination of that 
eftate to himfelf during the joint lives of Sir George and 
JuzdyBoughto/jf and the life of the furvivor ; and his right 
of entry was fufficient to fupport the contingent re¬ 
mainders i fo that in (lead of leaving a vefted remainder 
in Sir Geo. Bougbiout the vefted remiainder is con¬ 
veyed to fuch ufea as Lady Bmghten flioulcl appoint, and 
for want of appointment, to Farrer and his heirs during 
the life of Lady Boughtony fubjefl to the ufes fdr the 
iftUe in the' firft deed, with remainder to Lady Boughton 


A. being felled 
in remainder dur¬ 
ing the life of B. 
and C.y and the 
furvivor, in trull 
to preferve contin¬ 
gent remainders, 
takes an eftate in 
poiTeftion to him 
and his heirs 
during the life of 
C, to make him 
tenant to the 
precipe, and a re¬ 
covery is fuffered 
againft the 
contingent re¬ 
mainders are fa^d 
by the ftatute 
14 Eli %. e. 8 » 


in fee. The laft deed of 1802, made while the eftate 
was thus circumftanced, is extremely material. The 
parties are Sir Geo. Boughtony who had nothing; Farrer^ 
who was truftee to preferve the contingent remainders ^ 
4pBd Lady Bot^hion, By this det<^ before any of the 
contingent remainders fublecfueiit on Formas life eftate 
CMW in Famr ^sweys die prea»fi»^ as he legally 

oiigh^ 
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might, hy leafe and releafe. That deftroyed all thtf 
ufes of the hrft deed, and let in the ofes of the iecondf. 
If the fecond deed had not been made, but the iirll 
only, and Sir Gto* Boughton^ Lady Bottghtent and Farrit 
had conveyed to other ufes, the fee would have pafTed 
from Sir Gw. jSdAtghroM; and the contingent remainders 
being deftroyed, new ufes would have taken effedl. 
The fame efie£l is produced by the ^ration ^ thefe 
two laft deeds taken together. The principle is' clearly 
eftablilhed, 2 P. Wms» 6^9, ManftU v. ManftlU where 
the truftees to preferve the contingent reminders did 
not join in the feoffment of the tenant for life, but 
conveyed by a feparate leafe and releafe, and it was held' 
that the contingent remainders were thereby deftroyed. 
The firft deed then is got rid of, not by the exercife of 
the power of appointment, but by (hewing diat Sir 
Cw. Boughton conveyed away the fee by the fecond deedt 
and made it fubjeft to the pOMrer of appointment given 
to Lady Boughton in the third deed. Frederica Emma 
Laura does not take any eftate in the premifes under the 
deed and recovery of 1799, and the propofition recited 
in the deed of 1800, that the deed of 1799 was void, 
is not true, but Frederica Emma Laura did take an 
eftate tail under the det^ds of 1800 and 1802, confe* 
quently Sir Geo, Boughton takes an eftate for life prece¬ 
dent to the eftate to his daughter, with remainder to 
Lady Boughton for life, with remainder to Frederica 
Emma Laura in tail. A, B./the appointee of Sir Goo, 
Boughton b not entitled, and C. D, is not entitled, be- 
caufe Lady Boughton can only appoint by will, and is 
ftill alive. 


Lens in reply. The deed of 1809 may well operate 
as an appointment ^ for if the partbs had the power of 
doing that which they purport to do, and have ddne 
in fubftance^ it ihall take effefl; as a grant may enure 
by way of q^nfirtnationi and a confirmation by way of 

grant. 
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'grants if the parties miftalce ^eir refpei^ive interefts. 
The (fatnte 14 Eliz, is not applicable, for it was in¬ 
tended to prevent a recoveryr from the tenant for life 
being fuffered by covin. But here, the party againft 
whom the recovery is had, had the next eftate in re- 
tnainder, and the remainder-man in fee joins, and there¬ 
fore the recovery (hall operate againfl: all the eftates that 
were in being, they being deftroyed, the contingent 
remainders drop. Th§ truftees to prefenre them can 
convey, although it be a breach of truft; and thefe par¬ 
ties have the whole eftate in them, no other perfon had 
any eftate then fubfifting, and the fimple way of con- 
ftdering the cafe Is, to hold that the contingent remain¬ 
ders were deftroyed by Farrer*s joining in the recovery; 
the land was conveyed to him for the very purpofe of 
being recovered from him, and it is impolfible to fay 
that after the eftate was recovered from him, he had any 
remainder or reverlion left. ‘If therefore Farrer has 
deftroyed his own eftate, and has himfelf taken a new 
eftate, and had that deftroyed alfo, it is impoflible to 
lay that the contingent remainders are not deftroyed. 
As there was no entail to be docked, the form of reco¬ 
very was no longer material, but Sir Geo. Boughton grants 
a greater intereft than could be ferved out of his life 
eftate, and which muft therefore be ferved, either out 
of his power of appointment, or out of his fee: which¬ 
ever way of confidering it is adopted, even if Farret*^ 
eftate to preferve contingent remainder furvived the 
fecond recovery, it was deftroyed by the laft deed} and 
Sir Qeo, Boughton has now nothing in him except his 
eftate for life, and his ultimate remainder in fee, in cafe 
Lady Boughton Ihould die without making a good ap¬ 
pointment by will. In fuch cafe, and if the tenant in 
tail ihould die without iflue, A* J?. might taike, rather 
4s grantee or devifee, than as appointee of Sir Geo. 
Bought, 
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CAS& IN MliCHAELMAS VA<;AtlON< 

At the end of this vacation the Conit of Common 

' P 

Pleas fent to the liord Chancellor me following cer- 
tificate. . 

ift Anfwer.—Havitig heard the arguments of eoun« 
fel upon this cafe, and confidered the feveral queftions 
propofed to us, we are of opinion that Frederica Emma 
Laura, the daughter of the faid marriage, took an eftate 
tail in remainder in the premifes, by virtue of the deed 
and recovery of 1799; the propofition recited in the 
deed of the 27th day of June 1800, that the deed of the 
xft May 1799 was abfolutely null and void, not being 
true in law. 

2d Anfwer.—We are alfo of opinion that the faid 
Frederica Emma Laura, the daughter of the faid mar¬ 
riage, did not take any eftate in the premifes by virtue 
of the deed of the 27 th June 1800, the recovery fuiFered 
according thereto; and the deeds of 1802, or any of 
them. 

3d Anfwer.—We are of opinion that A. B., the 
appointee of Georgs Charles Brathwaite Boughion, is en¬ 
titled to an eftate in fee ftmple, in remainder after the 
determination of the former eftates created by the deed 
and recovery of 1799. 

4th Anfwer. — We ttonk that C. 25 ., the appointee 
of Eliza Boughion, is not entitled to any eftate in the 
premifes. 

I. Mansvield. 

J. Heath. 

S Lawrence. 

A. ChambrE. 
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CASES 

ARGUED AND DETERMINED 

IN THS 

Courts of COMMON PLEAS, 

* ANI» 

E3tCHEQUER.-CHAMBER, 

AND THB 

HOUSE OF LORDS, 

IN 

Hilary and Ealler Terms, 

In the Fifty-firft Year of tlie Reign of George HI. 


Steyner V, Cottrell. 

•"^HE Plaintiff fued as afligftee of a bail-bond. 

Serjt. had obtained a rule nijt to fet afide the 
proceedings for irregularity. 

1 

Shepherd Serjt. fhewed for caufe, that tdie. affidavits, 
i)n which the rule was obtained, were entitled Sieyner, 
affignee, againff Cottreli, without explaining of whom 
or of what he was affignee. The Court held the defe£^ 
iatal, and 

Difcfiarged the rule. 


Jan, sj. 

An affidavit, the 
title of which 
fiyles the Plaintiff 
« affignee,” with¬ 
out further expla¬ 
nation, is bad. 

■*» 


VoL- HI 


Cc 
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If, Upon a refer> 
ence» either party 
is precluded by 
the terms of the 
rule from going 
into evidence of 
that which he is 
defirous to try^ 
his remedy is to 
move to fet afide 
the* rule of refer¬ 
ence ; but he can¬ 
not impeach the 
award. 


Doe, on the Demife of Lord Carlisle, v. Bailiff 
and Burgeffes of Morpeth. 

^HIS was an ejjeftment brought to recover 447 acres 
of land called the Gubion^ otherwife the Gudgeon^ 
otherwife the High Moor, otherwife the High Common, 
At the trial there was no doubt that the lelTor was en¬ 
titled to fome land called the Guhion, and that the 
defendants had occupied it as‘ tenants to him; but 
the defendants contended that the lelTor was enti¬ 
tled only to a fmall farm called the Guhion farm, con¬ 
taining 50 or 60 acres, and diftindk from the High Com¬ 
mon, which they claimed to be their own foil and free¬ 
hold. A verdifi: was taken by co'nfcnt for the Plaintiif, 
referring it to a gentleman at the bar, “ to afeertain the 
“ boundaries of the Guhion, otherwife the Gudgeon', 
« otherwife the High Moor, otherwife the High Com- 
“ The Defendants, before the arbitrator, would 

have gone into evidence to confine the lefforis title to the 
Guhion farm, but he confidered himfelf as precluded from 
going into any matter of title by the rule of reference, 
according to the terms of ,„which, he defined the boun¬ 
daries of that, which the terms of the rule deferibed, 
namely, the whole premifes in difpute. Cockell Serjt. had, 
in the lad term, obtained a rule niji to fet afide the award, 
upon the ground that the arbitrator had refufed to hesij 
evidence of the Defendant’s title to the High Common. 


Lens Serjt. now (hewed caufe. The Defendants 
relied on the fmallnefs of the rents 10/., referved in an 
ancient leafe granted by the anceftor of the leflbr of the 
plaintiff, as fufficient evidence 1:0 (hew that the whole, 
of this trafk of land, now of very great vsdue, was 
not demifed by riiat leafe; but this fadt does not afford 
fufficient proof of their propofition. 
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Coc^ell and Clayton^ Serjta., contr^. The queftion to 
be tried was* of what land the Gubim conlifted ; the De¬ 
fendants had an eftate called the itigh Moor^ diflinfl; 
from this. 

Mansfield C. J. The reference clearly fuppofes the 
Gubion and the High Moor to be the fame thing, and 
that the leflbr was entitled to them. We cannot, on fuch 
a rule of reference, fet afide this award. The Defendant's 
motion, if any, ought to have been, to fet afide the order 
of reference, upon affidavits Ihewing that it was drawn 
up by mittake. The award is perfedlly right. 

Lawrence J. The Defendants mean to contend 
that the Plaintiffi is entitled only to the Gubion^ and to 
fo much of the High Moor as is commenfurate with 
the Gubion: the point is decided by the award. The 
award cannot be confident with the rule of reference, 
unlefs it finds the boundary of the Gubion as well as of 
the High Common. 

Rule difeharged. 


i€ii* 


Doe, 

LeiTee of 
Lord Carlisli, 




BailUf, &c of 
Morpeth. 


Hageborn V, Allnutt. 


Jan. %£• 


fSetjt. moved that the prothonotary might re¬ 
view his taxation of cofts in this caufe, becaufe he 
had refufed to allow to the Plaintiff, who had obtained 
a verdi<^ on a policy of infurance, the fum of 45/. for 
the cofts of a witnefs whom he had been ’'obliged to 
bring from Hamburgh. It was impoffible, he faid, that 
where witnefles are neceflary to be brought from a 
foreign country, perfons can profecute their rights to 
recorer any but rery large fums, unlefs the^ofts of fuch 

Cc 2 witnefles 


The cofta of a 
witnefs coming 
from beyond 
are to be allowed 
only from his 
coming within the 
jurifdiitionof this 
court. 
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V. 

Allnutt. 


witneiles are allowed. The Court enquired of the officer 
what the practice had been in the like cafes \ and founds 
that all the cofts of bringing hither witnefles who came 
from abroad, had been allowedj until within a few years, 
when 7 or 800/. being claimed in one cafe for the cofts of 
bringing over a fingle witnefs, the Court diredfed, that 
cofts fliould be allowed only from the time of his coming 
within the jurifdidfion of the procefs of this court; 
and that rule had iince been adppted in all fubfequent 
cafes. 


The Court thought that it would be a proper thing 
to re-con Hder that rule of pradfice, but that until it 
was overturned, it would be better to abide by it, 
and 

‘ Refufed the rule (a). 

(a) But the practice is now altered. See poft. vol. 4. Cotton v. 
Witty Trin. term 1811. Jtdy i. 


jeatm 26. 


CoLTMAN V. Marsh. 


I owe ybu not a 
farthing, fw: it i* 
more than fix 
years fince,” is 
not to be left to 
the jury as evi- ^ 
dence of an admif- 
lion, to take a debt 
nut'of the llatute 
limitations. 


J/jiUGHAN Serjt. moved to fet afide a nonfuit and 
have a new trial. The adfion was brought for the 
price of fome glafs fold. The Defendant pjeaded the 
ftatute of limitations: the evidence given at the trial 
was, that the Defendant had faid to the FlaintiiF, 1 
owe you not a farthing, for it is more than fix years 
fince i” which Vaughan contended ought to have*een 
left to the jury, to confider whether it did not amount 
to an admiffion of the debt. He referred, in fupport of 
this poftuon, to Lord Mamfiel^% doffrine in Truman v. 
Fenton, a Covt^. 548. Lieyd v. Maund, a T* R» ydo. 
Bryan v. Horjtman, 4 Eaji, 599, 
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Lawrence L According to that dodrine, if a man 
pleaded nan ajjumpjit and the ftatute of limitations, the 
plea of the ftatute of limitations would difprove the 
plea of non ajfumpjit. In the cafe of Bichnell v. Keppelf 
I New Rep. 20., where the Defendant wrote that his 
folicitors were in poflefl 5 on of his determination and 
his ability,” the Court held there was not enough in 
the word “ ability,” unexplained, to take the debt out 
of the ftatute. In this cafe the Defendant’s clerk fwore 
that the defendant’s books of account had all been burnt, 
and the plaintiff’s clerks were dead. 

The Court was unanimous that there was nothing to 
be left to a jury, and 

• Refufed the application* 


Fort v, Lee. 

A Policy was effetted in London the 24th of May 
1808 upon a (hip on a voyage at and from London 
to her port of difcharge, loft or not loft. The (hip 
failed on the laft day of Aprils which fa£l: was not dif> 
clofed to- the underwriters j and a broker, who was 
called, faid, that if he had known of the (hip’s failing, 
he (hould have thought it a circumftance material to be 
communicated, although he admitted, that if at the 
xAh, of effe£ling the policy (he had failed only a week, 
he (hould have thought it immaterial. The Plaintiff 
having obtained a verdidf, Seijt. for the Defendant, 
now moved to fet it afide, upon the ground, that the 
time of the (hip’s failing was a material circdmftaace, 
and although known, had not been communicated to the 
underwriter.- 


Cc 


But 
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Jan, ij. 

It u not necelTary 
to dlfclofe to the 
underwriter on a 
policy at andfrona 
Londont whether 
the Ihip has failed 
or not. 
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FORt 


Lrb* 


But the Court faid, that if the underwriter had wanted 

f 

to know whether the (hip had failed, he ought to have 
enquired, and unanimouily 

* Refufed the rule. 


Jan, CORDER V, DrAKEFORD. 

If a leafe in writ- rTijqjg an aftion of alTumpfit for the price of cer- 
ing. contain a con- X . * 

tma for the pur- fixtures of the value of 57/. 15/. The Plaintiff, 

cbEff ot goods, It to prove his cafe, tendered in evidence an inftrument in 
in^evWeLe'^o” which the Defendant agreed to purchafe the goods at 

prove the fale of the fpecified price, but it bore only an agreement ftamp, 
the goo d>^i ^efa although it contained a prefent demife of the houfe in 
which the goods were. This inftrument was rcjefted. 
Although it had as not being admiftible evidence of the contract for the 
a^greement purchafe of the goods, for want of a leafe-ftamp. 

Serjt. now moved to fet afide the nonfuit. He 

contended that although the paper would not be admif- 

fible as evidence of the demife; he might neverthelefs 

ufe it to afcertain the valtte of the goods. 

'' ' • 

I4ansfield C. J. It was never intended that the 
Defendant fhould buy the fixtures if he could not have 
his leafe of the premifes. The one contraft was auxiliary 
to the other. 

Lawrence J. The contrafl for the goods as well as 
for the houfe, is by an inftrument which amounts to a 
leafe, and which the law fays, muft therefore have a leafe 
ftamp, and that unlefs it has fuch an one, it cannot be 
given in evidence. 


Rule refufed* 
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Buckney, Executrk, v. Metham. 

'J'HE PlaintifF had obtained judgment m debt on the 
covenant for repayment of the money contained in 
an indenture of mortgage : the Defendant having fued 
out a writ of error, but not perfected bail in error, the 
PlaintiiF fued out execution. 

k 

Vaughan Serjt. having obtained a rule to fet afide the 
execution for irregularity, upon the ground that the 
praftice had hitherto been to require no bail in this cafe, 
under the (latute 3 Jac,i. c, 8., as not being a contra^il 
within the meaning of that adf. 


Jan* 29 . 

<* 

A mortgage deed, 
containing a cove¬ 
nant for the repay¬ 
ment of the mo¬ 
ney, is within the 
meaning of the 
2 i/ictr. 1. C.S., 
a contrail upon 
which bail in error 
is neceflary. 


Serjt. now (hewed caufe. A contrafl: under 
feal is not therefore the lefs a contra€l;, becaufe it hap¬ 
pens to be under feal. In Butlers. Bru/hfieldy \oEafiy 
407., it was indeed held, that bail in error was not re- 
quiiite in the cafe of debt on a bond conditioned for 
performance of all the covenants in an indenture as well 
as the payment of money ; Ifut the reafon of that was,, 
becaufe the ftatute exprefsly mentions an obligation with 
condition for the payment of money only, which excludes 
all bonds with other conditions, but that reftri^lion ap¬ 
plies only to bonds. 

Vaughan contrk. This is a new attempt. The legif- 
lature could not have meant to include under the term 
contra£I, an inftrument under feal of fo high and folemn 
a nature as this. It has been hokien that an a^ion for 
goods fold and delivered is not an a^ion upon a con¬ 
tract. \Mansfield C. J. It is very difficult to fay upon 
what reafon that ever came to be ruled. As to the bond 
for performance df covenants, if it were good for one 

C c 4 cove- 
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covenant, it was good for all.] In Sutler v. Brujkfeld^ 
though the bond was for performance of all covenants, 
the covenant for the payment of the money was the 
only one on which a breach was afligned, and the only 
one, fo far as appeared, into which the defendant had 
entered. 


Mansfield C. J. It is impolhble to contend that a 
covenant is not a contract. 

Rule difcharged widi cofts. 


Jam." 39. 


Stevens v, Ingjlam. 


If a writ of enw 'T^HE Plaintiff obtained an interlocutory judgment o» 

of June, in Eajler term. The defendant in the 
but the allowance fame term fued out a writ of error, returnable on the 


not ferved until 
after the writ of 
error is fpent, the 
Plaintiff may 
afterwards regu¬ 
larly fign final 
judgment. 


firft return-day in Trinity term, which was allowed on 
the 4th of Junet in Eajler term. The plaintiff was not 
ferved with the allowance of the writ of error until after 
-it was fpent: but va Michaelmas term, on the 9th of 
November, after the fervicfr of the allowance, he taxed 
his cofts, and figned final judgment, that being the 
earliefl: time at which he could have figned it. 


Shepherd Setlt, had obtained a rule nifi to qualh the 
writ of error; 


Seijt. fliewed caufe upon the authority of Jacques 
V. Nixon, 1 T, R. 280, where it was held that a plaintiff 
could not lie by till a writ of error was fpent, and figa 
judgment ^terwards. 

« 

Shepherd fupported his rule by the diftindlion, that 
there the Plaintiff hiid notice, by being ferved with the^ 

allow- 



3*5 


nr THE Firry-nEsT Teak or GEOR'GE III. 

l 

allowance of the writ of error, on the fame day that it 
was allowed. Here, the writ of error was fpent before 
there was any fervice of allowance, or notice of-it. 

The Court held that the Defendant fliould have waited 
until the Plaintiff taxed his cofts, before he took out his 
writ of error. The writ of error was fpent when the 
allowance was ferved, and therefore judgment might be 
figned. 

Rule abfolute. 


i8lii 

Steviss 


Ingram. 


Laughton v, Ritchie. 


January^ 


^OCKELL Serjt. had obtained a rule nifi to plead fe- 
veral matters in an a£lion upon a charter-party by 
deed*, viz. i. Non eji foBum i a. Payment of freight, 
and fome others. 

Shepherd Serjt. now (hewed caufe. The charter- 
party was made in the Weji IndieSf and a witnefs mufi: 
be brought from thence with great delay and expences to 
repel the firft plea, and as the other pleas pretty clearly 
(hew that the charter-party has been executed, the Court 
will reftrain the Defendants from pleading non efi 
faBum, 


In an aAion on 
a deed made be¬ 
yond feas, the 
Defendant relying 
in Ibme of hts 
pleas on mattera 
of defence which 
necellkrily import¬ 
ed the execution 
of the deed} the 
Court would not 
permit him to 
plead non ejt 
faSum*. 


Runmngton Serjt., for Cochelli contra^ 

The Court made the rule abfolute to plead aU the 
pleas except the hril. 
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l8if. 


February j. 

If a Defendant 

I 

files two plr3s at 
feveral times on 
the fame day* in 
order to miilead 
the Plaintifl'by the 
.fccond plea* the 
Plaintiff may fign 
judgment. 

Although a 
Defendant con¬ 
ducts his caufe in 
perlbn* if he files 
n fpecial plea* it is 
a nullity* unlefsit 
be figned by a 
fieijeant orcounfel. 


Samuels v. Dunne. 

^ SSUMPSrr on a bill of exchange, for work and 
labour, &c. The declaration was delivered on the 
16th of November, with notice to plead within 4 days* 
The Defendant, who was a furgeon in the navy, and 
conduced his caufe himfelf, oh the 20th of November 
firft caufed a plea of the general iflue to all the counts to 
be put on the file : he afterwards, on the fame day, but 
after many other pleas had been put on the file, caufed 
to be filed a plea of non ajjumpjit to the firfi: count, and 
a fpecial demurrer to the other counts, affigning frivo¬ 
lous caufes of demurrer; this demurrer was not figned 
by counfel. The plaintiff, upon fearching for a plea, 
found the plea laft filed, and not conceiving that there 
could be another plea, and deeming himfelf entitled to 
treat this as a nullity, becaufe it was not figned by 
counfel, on the a i ft of November figned interlocutory 
judgment. Beji Serjt. on a former day had obtained a 
rule nifi to fet afide that judgment, upon an affidavit made 
by the Defendant, that he had in due time, and previous 
to the figning of the judgment, pleaded a regular plea of 
the general ifitie. 

Vaughan Seijt. (hewed caufe upon an affidavit of the 
Plaintiff’s attorney, that he, having found the plea and 
fpecial demurrer above-mentioned, had been milled by 
them. 

The Court direfled an inquiry to be made, which of 
the two pleas was firft filed ; and upon the officer report¬ 
ing that the fimple plea of non ajumpfit was firft filed, the 
Court held that the fecond plea was a: deceit, which 
foottld 9ot avaU tha Defendant. 
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Beft\\iBn urged, that as the Defendant conduced his i8ii» 
caufe in perfon, it was not neceflary that his fpecial plea 

ihould be figned by counfel • w. . 

DtmiTB. 

But the Court held that the iignature of a ferjeant or 
counfel was neverthelefs neceflary, and 

Difcharged the rule with colts. 


Leer v, Yates. 
Leer v, Cowell. 
Leer v, Gorst. 


Feh. t. 


' IHE PlaintiflF in eaph of thefe caufes declared in ^ A general Ihip 

fumpfit^ complaining that the Defendant had pro- 

mifcd to take out of thePlaintiff*s Ihip,within a reafonable la ding , which 

time after her arrival, certain brandy which the Plaintifi^ allowed ao lay 

had brought for him to London^ but neglefted fo to do, 

whereby his veflel was detained. Another count alleged a London^ and ftipu- 

promife of the Defendant to take out the brandy within a latedfor ^l.per 

reafonable time after notice to the Defendant of the (hip’s ^terwar^*^- 

arrival, and the third count was indebitatus ajfumpftt for the tain of the con- 

ufe of the (hip Mariana of Harfiburgh^ whereof the Plain- chufmg to 
^ * have their goods 

tilF was mafler, by the Defendant retained and kept on bonded, the veiTel 

demurrage with certain goods on board, for a long time, could not make 
.. 1. Tx f , , • n her delivery at the 

at the Defendant’s mftance. London docks 

until 46 days after 

The Defendants, Tates and Gorji, pleaded the general 
iflue: the Defendant Cowell paid into court on the third which were under¬ 
count the fum of 16/., upon a computation of the (hare ™oft, could not, 

which each of the feveral freighters who had put goods 
on board, muft have contributed, in order to make up the upper tiers 
one fura of 4/. per day between them, if all had become thofe 

liable to demurrage. ^onfignees was 

liable, on a general 

count for demumge, to pay die aI* per day for the 46 days. 

Upon 
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1811. 

Lebr 


V* 

Yates. 


Upon the trial of thefe caufes, at Guildhall^ it"the fit¬ 
tings aftet Trinity term i8io» before Man^eld C. J., k 
appeared, that the maker of the veffel, which was a ge¬ 
neral Ihip, having a Britijb licence, had taken on board 
at Bourdeaux the goods conligned to the feveral Defend¬ 
ants, and alfo goods for many other confignees, and had 
figned and delivered to each of the ftiippers a bill of 
lading, whereby he acknowledged “ the ftiipping on 
“ board the Mariana of the gopds,” (deferibing them,) 
to be taken out in twenty days after arrival, or to pay 
•* four pounds per day demurragethe bill of lading 
limited the maker’s refponfibility by containing the ufual 
exception of the a£f of God, the king’s enemies, fire, 
all dangers of the Teas, rivers, and navigation, fave 
“ rilk of boats, fo far as Ihips afe liable thereto.” , The 
Mariana arrived in the London docks on the 17th of 
June. If all the .confignees would have paid the duty 
on their refpe£tive goods, the veiTel might have been 
fpeedily difeharged at other licenfed wharfs, which were 
open for that purpofe, but they aU preferred bonding 
their brandy, and the quays and warehouCes of the dock, 
at which alone bonded goods could be landed, were at 
that time fo full, that there was not room to receive more 
goods to be bonded, in confequcnce of which, ai\d of 
the number of vefiels then waiting to difeharge their 
cargoes, the vefiel was detained until the firk of Septern^ 
bery before the other veffels which lay between the Mari^ 
ana and the quay had been difeharged, and before it 
came to her turn to be unloaded, and to have her cargo 
received into the warehoufes. Eighty puncheons of 
brandy, which were delivered on that day, lay above the 
Defendant’s calks, and their goods, therefore, could not, 
in the ordinary courfe of delivering the Ihip, be taken 
out, untiK the eighty puncheons which lay above thena 
were delivered, altliough wtth additional labour^in mov- 
ing the gbods they might have been fooner taken put, 

under 
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under the infpedion, of the fupcrintendant of the docks. 
It was in evidence that the Defendant Cowell had fre* 
quently demanded a delivery of his goodsj which was not 
complied with, the Defendant faying it was impoiCble to 
get at the calks j and once, in particular, he had obtained 
an order from the dock company, permitting two calks 
to be landed upon payment of the duties, but the Plain- 
tilF, on application, faid, he could not get at them on 
account of the fuperinp umbent cargo. The Defendant 
Cowell had executed a bond for the duties fo early as the 
22d Atigujl^ and the PlaintiflF admitted that he, Cowell^ 
had made every exertion for landing the goods which 
depended upon his a£ls. It did not appear that the De> 
fendants Tates or Gorjl had made any demand of their 
goods, nor had either of the three paid, or offered to pay 
the duties, without doing which, ConuelP^ order from the 
dock company, permitting the delivery, could not have 
been carried into effcdl. The'jury in each cafe found a 
verdidl for the plaintiff on the 3d count, with 184/. da¬ 
mages, being the amount of demurrage, at 4/. per day, 
for 46 days, the time which had elapfed from the 7th of 
July, when the 20 days allowed for delivery of the cargo 
expired, to the 7th of September, on which day the laft of 
the Defendant’s calks were taken oat. The judge re- 
ferved liberty for the Defendants to move to reduce the 
verdi^. 




I8t(. 


Lxbr 


V, 

Yatm. 


Serjt. v\ Michaelmas term 1810 obtained rules 
niji to fet afide thefe verdiffs and enter nonfuits: he 
moved, upon the ground that a general claim for demur¬ 
rage arifes only in the cafe, where the delay, whether 
caufed by the a^t of the Defendant, or not, has been be¬ 
neficial to, ahd occalloned in die fervice of the Defendant. 
The delay which had arifen from the extent of the com¬ 
merce of the country, co-operating with the law which 
reftrifted the place of delivery of thefe goods to the 

London 
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i8il. 


V. 

Yatcs. 


London docks onljTi was a misfortune, which fell with' 
equal hardihip on the Plaintiff and on the Defehdant \ 
but it did not render the Defendant anfwerable to the 
Plaintiff for the confequences. 


Shepherd and Beji Serjts. in this term {hewed caufe. 
The Plaintiff does not found this affion upon any mif- 
feafance or nonfeafance of the Defendant. The bill of 
lading contains evidence of a contrail to pay demurrage 
if the (hip be detained beyond a certain number of days, 
from what caufe foever that detention may arife,. and of 
the rate at which that demurrage is to be compenfated. 
There is nothing illegal in making fuch a contra£l, and 
the Court cannot inquire into the prudence or impru¬ 
dence of it. It may be prefumed that the Plaintiff fore- 
faw that this port was overloaded with imports, and 
therefore previoufly ftipulated, that if his veffel was not 
difcharged within a. certain number of days, he ihould 
be paid for his further detention, whatever might be the 
caufe of it. And as fuch a contract may fubfifl, fo 
there is no reafon why the Plaintiff may not under fuch 
a contrafk recover, on a general count for demurrage, 
upon the evidence of the bill of lading, in like manner, 
as in an ad^ioh for goods*fold and delivered, he may re¬ 
cover on the evidence of a contraft for the fale of the 
goods at a particular price. Wherever a contra£k has 
been executed, the fum due on that contnuSl may be re¬ 
covered on a general count. As to the fuppofed unrea- 
fonablenefs of this contradi, the number of perfons who 
may chufe to enter into (imilar contradks with the De¬ 
fendant cannot affedf the cafethe^compenfation agreed 
to be paid byone, would not, alone, ^e fufficient to indem¬ 
nify the Plaintiff for the delay. It was in evidence that 
the expeqces of the (hip amounted to ten guineas a day, 
and only |three of the confignees had incurred demurrage 
upon fimUar bills of lading, fo that no very large profit 

refulted 
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refulted from the tran&d^ion; and fince it was uncertain 
whether* the Plaintiff might obtain freight from more 
than one perfon, it was competent for him to form the 
like engagement with as many as offered. This is not 
a joint contract; with the twenty conlignors who may 
have goods on board this veffel, ftipulating that they ihall 
‘ between them pay 4/. per day demurrage} and if it were^ 
how could the fum be apportioned, when each takes out 
his goods on a different day ? In the cafe of Randall v* 
Lynch, 2 Camp. N.P.^SI. it was held that the neceffary 
delay, occafioned by the crowded ftate of the London 
docks, did not excufe the freighter from paying demur¬ 
rage for the (hip’s detention. 


x8ii. 

IniMa 

V. 

Yatbb. 


Lens and Vaughan Serjts., in the two fir ft of thefe 
cafes, and Cochell Serjt. m the laft, contrh. The Plain¬ 
tiff firft attempted to charge the Defendant upon the 
ground of a fuppofed default in him, but that ground 
failing, he reforts to the ground of mere detention, to 
which the Defendant is no wile inftrumental. The counts 
which aver a contrafl; to take out the goods in a reafon- 
able time, muft be laid out of the queftion, fince die 
evidence of the bill of bding fpecifies the time, 20 days. 
The importance of the fubje£i td the commerce of this 
country is fuch, that the cafe of Randall v. Lynch, which 
was decided only at niji prius, though it was the impfef- 
fion made on a very learned mind, deferves to be more 
fully confidered. The words which are fuppofed to 
raife this obligation, are the language of the plaintiff, by 
him inferted in a bill of lading, which he delivers to the 
fliipper abroad, a perfon probably ignorant of the ftate of 
circunxftances here; how it came to be fo inferted, does 
not appear: the bill of lading is not figned by the De¬ 
fendants, and it is as yet a new queftion, whether the 
acceptance of goods, accompanied with the delivery of a 
bill of lading, will amount to a contrafk; and if it does, 

whether 
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iwhether it be tbe e£Fe£i; of fuch a contra^ to raife tills 
claim. The neceflary inconvenience now incident to 
every (hip which enters the port of L&tidon, is equally 
notorious to both parties^ but this agreement does not ’ 
refer to that inconvenience, nor afre< 3 : to obviate it. That 
burthen is therefore left, by this contra£l, where the law 
places it. It appears by the PlaintiflPs own inftrument, 
that 4/. per diem is a fufiicient compenfation for the de¬ 
tention of the veflel. If twenty perfons then, have ac¬ 
cepted fuch bills, it muft be a nudum paElum as to all 
except the hrll. It was in evidence too, that no delay 
was occafioned by the Defendants, but the delay arofe 
from the 80 puncheons which lay above the Defendants* 
goods} the latter could not have been gotten out, until 
the former were previoufly difcharged, without extraor¬ 
dinary exertions, which exertions it belonged to the 
Plaintiff to make: therefore, even if the law were as 
the Plaintiff contends, the demurrage muft be reduced 
from the 46 days, to the period which elapfed between 
the lit of September, when the 80.fuperincumbent calks 
were removed, to the 7th, when the lafl of the Defend¬ 
ants* goods were difcharged; and as to the Defendants 
Tates and Gotji, it was not attempted to (hew on what 
day they could have been permitted by the officers of the 
dock to receive their goods, if they had been willing to 
pay duty for them inftead of bonding them. It is urged 
that the Defendants are liable for the whole delay, be- 
caufe they intended to bond the whole of their goods i 
but the Plaintiff ought to have done that whicK be has 
noLattempted, to have (hewn how foon the whole could 
have been difcharged if the Defendants had been willing 
to pay duty for the whole; becaufe from the expiration 
of that time only could the charge of laches reft with 
the Defendants. But it is incumbent on the Plaintiff to 
(hew that he had done every thing which on his part was 
requifite towards the difcharge of the (hip, before he ,can 

urge 
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urge any noi^eafance of the Befendant^^ as a ground for. 
chargihg them with this fum| for it is at lead a concur* 
rentj if not a precedent condition, that the PlamtifF 
ihould place the goods, in a fituation ready for delivery } 
but here, if either of the Defendants had paid the whole 
duties, his goods were in fuch a Htuation ^that he would 
have been unable to obtain them. The count, too, is for 
detaining the whole of the fhip, whereas the evidence 
proves but the detention of a fmall part. 

Cur. adv, vuU* 




iSi'i. 


X.(asn 


V. 

YATiS&r 

i 


Mansfield C. J. on this day delivered the opinion of 
the Court. 

It is impoflible to decide thelb three very lingular 
cafes without being fttiick with the enormous gain which 
the owner may get by this bill of lading; and which 
may poflibly much exceed what in juft ice and confcience 
he ought to have. This is a general fliip'; thirty or forty 
perfons yiay have goods on board, and for every one of 
them the owner may have his 4/. per day. It was faid 
indeed, that in faft the 4/. per day for thefe three perfons 
would not much exceed the fair charge for the demur* 
rage of the whole (hip: but it might have happened that 
many more perfons might have become liable, and a 
much larger profit might have accrued. I was (truck 
very much with the argument, that it was not the 
fault of the Defendant, but the fault of the Plaintiff 
himfelf, that thefe goods could not be got out till the 
other goods which lay above them were delivered. But 
it is not, in truth, the fault either of the Plaintiff or 
Defendant, that the goods could not be taken out. 
There can be dhly fo many goods at the top of the veflel 
as the proper ftowage of the goods will allow, therefore 
all the others muft be at the bottom; and as this ts a 
general (hip, and the goods do not all belong to the 
fame confignee, the goods of fome of . the confignees 
VoL. III. I^ d muft 
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tmt 

V. 

TAlWb 


Ffi. 8 . 

An order of 
councH permitting 
the conOgnee of 
goods coining 
from an enemy** 
country without a 
licence* to land 
them here, on 
Condidon of im¬ 
mediately re¬ 
exporting them, 
does not fo legalize 
the voyage, as to 
enable the mafter 
of the fhip to re¬ 
cover his freight. 


mud be undermoft. If this argument would avail,jthere^ 
fore,„that the captain is not entitled to demurrage for 
thofe goods which were not uppermoft, it would'reftrain 
the contra 61 : for demurrage to the few perfons whofe 
goods were at the top, biit that conilru£lion would be 
contrary to the pofitive contra£f; for it is impoffible to 
get out of the words of this bill of lading, which, though 
it is a lingular fpecies of contrail, to bind a conlignee by 
an indrumcnt ligned not by himielf, but by the captain, 
yet as the confignors delivered the goods on board 
under that bill, and the Defendants accepted that bill of 
lading, it is binding upon them, and therefore this a£iion 
may be fudained on the general count for demurrage, 
and confcquently the 

Rule mud be difcharged. 


Muller v, Gernon. 

^HIS was an afkion brought to recover the freight of 
certain brandies brought by the Plaintiff ftom 
Charente to this country. .Upon the trial of this caufe 
at Guildhall, at the fittings after Michaelmas term iSio, 
before Mansfield C. I., it appeared that the importation 
was intended t6 have been made under the fan^^ion of a 
Britijh licence, vtrhich was granted to the 'Defendant by 
King in council on the 2d of December 1808, to con¬ 
tinue in force for fix months, and which expired in 
June 1809. The Plaintiff’s veffel was detained in France 
by an embargo, which laded two years, and he did not 
fail with this cargo until May 1810 : the cargo therefore 
became contraband; but the Defendant, upon his peti¬ 
tion to the privy council, was permitted to land the 
cargo, upon condition of immediately again exporting 
the fame. The defence fet up to the a^ion, was, that 

tbt 
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the^ importation having become illegal, the Plaintiff was 
tlot entitled to recover: he, however, contended, that 
the effect of the order in council, which permitted the 
Defendant to land the goods here, was fuch as to con¬ 
tinue the original licence in force down to the time of 
landing the goods} and that confequently, the voyage 
being legal, the Plaintiff was entitled to recover his 
freight, and he accordingly jobtained a verdict* 


% I 

^y<-i J 

idnsuE 

V* 

Qmasu 


Lens Serjt. had, on a fornier day in this term, ob¬ 
tained a rule nifi to fet aijde this verdi^, and enter a 
nonfuit; againft which 


Befi Serjt. now endeavoured to Ihew caufe, contend* 
ing that as the Defendant was now in a^ual poffedion 
of the cargo, it was not competent for him to fet up fo 
unrighteous a defence, and alfo arguing that the order of 
council could not legalize thjs landing of the goods here, 
without impliedly legalizing the voyage that brought 
them hither j he alfo referred to thofe cafes in which a 
voyage continued after the expiration of a licence has 
been confidered as legaL 

The Courts Hopping JLeffx,'difmiired the laft point firom 
their conlideration, becaufe it had not been made at the 
trial, and held t^at, as to the principal ^ueftion, there 
was nothing in it | the order of council did nothing more 
than'give up the King’s right of feizure of thefe goods, 
and had by no means the fame effe£^ as a continuation 
of the licence would have had. Freight was the reward 
which the law entitled a Plaintiff to recover for bringing 
goods lawfully into the country upon a legal voyage, 
but the voyage here was clearly illegal, therefore he could 
recover nothing, and there muft be a nonfuit. 

Rule abfolu^. 


Dd 2 
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Recoyery amended 
by fubllituting a 
certain part of a 
parilh which lay 
within a lilierty, 
for the other part 
of the pariflii 
which lay within 
a borough. 


Payne, Demandant^ Nathaniel, Tenant; 
, Hodges, Vouchee. 


^NSLOW Serjt. moved to amend a fine and recovery 
according to the deed to make a tenant to the pr^e- 
cipCf which bore date in 1766. The fine and recovery 
deferibed the premifes to be in the parifh of St. Mar-> 
garet, in the borough of Leicejiert in the county of 
cejier. The aiSidavit on which this motion was made 
ftated, that the parifii of St. Margarety in the county of 
Leicejiert was divided into two partSj one of which was 
fituate within the borough of Leic^evy and the other 
within a liberty called tire Bijhop^s Fecy which was in the 
county, but not within the borough, and that the pre¬ 
mifes intended to be comprized in this fine and recovery 
lay in that part of the pariih of St. Margaret which was 
within the Bi/hop^s FeCy and not in that part which was 
within the borough of Leicejiery and were fo deferibed 
in the deed. 


. The Court permitted the fine and recovery to be 
amended, by ftriking out the words, “ in the borough 
** of Leicejiery* and fubftitutihg the words *< in that part 
«< of the parilh of St. Margaret which lies in the B 'Jhofs 
“ Fee in the county of LeiceJlerF 
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I«J1. 


Callaghan v. Aylitt. 

a£lion was brought again ft the Defendant as the 
acceptor of a bill of exchange, drawn by thel*Iamtiff 
upon the Defendant, at four months after date, for 
6 %L 4r. value received in feathers, payable to the Plahr* 
tiff^s order. The declaration averred that the Defend¬ 
ant, on iight of the bill, accepted it ** according to the 
ufage and cuftom of merchants.** There was alfo a 
count in the declaration for goods fold and delivered. 
Upon the trial of this caufe at Guildhall^ at the fittings 
after Michaelmas term l8io, the bill being produced, 
appeared to be accepted payable at Meflrs. Ramjbotfotns^ 
bankers, London. Clayton Seijt. for the Defendant, made 
two objeftions to the plaintiff’s right to recover j firft, 
that there was a •variance between the acceptance proved, 
which he faid was an efpecial one, making the bill pay¬ 
able at a particular place only, and not eifewl^ere, and 
the acceptance averred In the declaration, which vras 
general; fecondly, that there was no proof that the bill 
had been prefented for payment at the place where by 
the acceptance it was made payable. The bill had been 
given for the price of goods fold and delivered; but the 
Plaintiff’s counfel, relying on the bill, gave no evidence 
of the fale of the goods. A verdidt palled for the 
Plaintiff, fubjeft to the opinion of the Court upon thefe 
two objections, the Judge leferving the points. 




¥ 


If a Ul be ac¬ 
cepted, payable at 
a banker’s, it mull 
be prefented there 
for payment, and 
the negledl fo to 
preient it is 
equally a difchargt 
to the acceptor aa 
to the drawer. 


Clayton on a former day in this term obtained a rule 
tisji to fet afide the verdifl; and enter a nonfuit, on the 
ground that it was necefiary for the Plaintiff to prove a 
prefentnxept at the banker’s where it was made payable : 
, ][ie moved thi^ \ipon thu authority of Ambrofe v. 
g Taunt. 6 i. 


Pd 3 


Mtujball 
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i8zx. 

CiJUULQHAir 

V. 

Ayutt. 


iHWf^n/ZSerjt. now ihewed caufe. The eafe cited 

does not govern, this cafe» for that was an a£%ion again^ 

the drawer, not againft the acceptor, and the ohje^ion 

came by furprize on Onfiow Serjt.; but if it had been 

an a^ion againft the acceptor, the averment that the bill 

was duly prefented to Meftrs. Freeman would have been 

fuffiicient. There can be no difference in 

that refpe^l between an a£iion againft the drawer and 

an a&ion againft the acceptor.] In ^underjon v. Judge^ 

2 H. BL 509., the drawer of a note, (who ftands in 

the fame predicament as the, acceptor of a bill of ex^ 

change, made it payable at the houfe of Baunderfott and 

Co., his bankers; and it was urged that it ought to have 

been there prefented for payment, and that it ought to 

have been averred that it was fo ^ prefented; but the 

Court held that it was no part of the contract that the 

note fhould bo paid at the houfe of Saunderfon and Co., 

and that therefore that was not neceffary to be ftated in 

the declaration. {Heath J. In Baunderfon v. Judge^ it 

nras a memorandum written by Sharp at the foot of the 

note, not a part of the inftrument.] In 7 385., 

FarJter v. Qordoa, it was indeed held, that if an acceptance 

makes a bill payable at a banker’s, for the purpofe 

of charging the drawer, it muft be prefented there within 

banking hours, for that the party taking fuoh a fpeclal 

acceptance, impliedly agrees to preient it where by the 

acceptance it is made payable. . But in the cafe of Lyon 

V. Sundius and Amtherj 1 Campi, 423., the Plaintiff, an 

indorfee, declared againft the acceptor, generally averi 

ring an acceptance according to the ufage and cuftom 

of merchants The bill was accepted payable at Meffrs. 

Haniey and Co.'s, JLmdyn, and Pari^ for the Defendant, 

obje£Ied that it ought to be declared on as a fpecial acv 

ceptance j but Lord BUenherough C. J. faid, ** how can 

you make the words, at Haniey and Co.’s more than a 

mere memorandum ? The acceptor of a bill, of ex- 

* 

5 change 
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cliange is liable unireriall^* Tlus very pomf was 
brought before thf Court ibme time ago, iehen the 
Judges were all of ojunion that fudi words formed no 
part of the contraO, and did not require to be fet out 
in the declaration.*' So (a), if a promiflbry note be 
made payable at a particular place, in an a£tion againft 
the maker, there is no neceffity for proving that it wat 
prefented there for payment. Per Bayl^ J. Wild v. 
Rennards, fittings i» HiL term ifiop, i Campb, 425. «. 
The Court .cannot hold with this objedion without 
over-ruling all thefe late decifions of the Court of King's 
Bench. But fuppofing the Plaintiff fiiould not fucceed 
on this ground, he is entitled to a new trial; for he was - 
prepared to prove the fale of the goods, which were the 
confideration for the ibill, under the count fpr goods fold 
and delivered. * 


i8ir. 

Cazxaoban 

V. 

Armr, 


The Csurtf {topping Cla)'te»f who was prepared to 
fupport his rule, held, that doubtlefs there may be a 
qualified acceptance of a bill, which tjie holder is not 
bound to receive, but if he acquiefoes in it, he muft 
conform to the terms of it. As to the goods fold, the 
plaintiff exercifed his judgment at the time of the trial, 
and relied on the point of law faved for him i if he had 
wilhed to avail himfelf of his confideration, he Ihould 
have then proceeded to prove it. 

Rule abfolute to enter a nonfuit. 

(«) But that in the caft of refufal at that place 5 fee the Cafe 
promifibry notes niade payable of Aowat v.ifowf, in error, in 
at a particular place, it is necef- the Exchequer Chamber, June 15, 
f?ry to aver a prefentment and Trinity term 1813, poft. v<d.5. 


Dd 
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iSii. 


Feb. It. 


Smith v* Russell. 


Srmblci that a fhe- 
riif is not bound 
to find out what 
rent is due to a 
landlord dnd pay 
it him under 
8 Ann. c.14 f 
unk'fs the land¬ 
lord gives him 
notice. 

Jf goods remain 
on demiicd pre- 
mifes after a fidli- 
titious bill of fate 
made of them 
under an execu¬ 
tion, thev arc 
liable to be dif- 
trained as before. 


J^OUGHSerjt. had on a former day obtained a rule 
requiring the flierifF to pay over to Mr. Ifaae 
JPitcher, the landlord of a houfe in which an execution 
had b^'n levied, out of the proceeds of the execution^ 
the amount of rent due to the Iclfor, not exceeding one 
year's rent 5 againil which, Bejl Serjt. now Ihewed 
caufe. It appeared from the aflidavits on the one fide 
and on the ‘Other, that the landlord never made any de¬ 
mand upon the flierilF for the rent, but that the wife 
of the Defendant, whofe family then refided in the 
houfe, apprized the PlaintiiF,- who^on the 7th of Decern.- 
bey", purchafed the goods under a bill of fale from the 
flierifF, and who on the 20th began to remove them, 
that on the 25th of December three quarters rent would 
become due. The purchafer, however, perfifted in re¬ 
moving them, ^and the landlord fwore he believed it was 
done with intent to defeat his diflrefs. It appeared, 
however, that the defendant's wife had at that time the 
bill of falc in her own cuilody, fo that there was no 
doubt but that the fale was fraudulent. 


Bejl obje£led, fir ft, that the goods had never been 
removed by the fheriff, but that when he had completed 
his duty, they ftill remained on the premifes liable to 
the diftrefs ; fo that there was no ground for calling on 
the flierifF; fecondly, that the landlord had given no 
notice to the flierifF that rent was due, which, he con¬ 
tended, was neceflary. Waring v. Dewberryy 1 Sir, 97. 
Palgrave v. Windhamy I Sir. 212. Hankell Kempelly 

2 Wils, 140. 

* 

Rough contended that a fraudulent fale did npt dif- 
charge the fheriff from the duty of retaining and paying 

over 
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over to the landlord the rent due. It was doubtful 
whether the ofScer were not bound to make enquiry 
whether any and what rept was due ; but, at all events, 
if it by any means came to his knowledge that there was 
rent in arrear, he was bound iirft to fatisfy the landlord.' 
He endeavoured to diftinguilh this cafe from Waring 
V. D^ew^erry, Palgrave v. Windham^ and CoaJt v. Cook^ 
Andrewsf a 19. He alfo referred to Darling v. 

Caf. temp, Hardwicht and Twells y, Colville^ Willesy 

375 - 

" Heath J. The fherifF cannot always find a landlord 
to enquire of. In this cafe, too, he does not remove the 
goods: there is no ground for making this rule abfolute, 
.npr is this a fraudulent ^removal within the fiat. (> Ann, 
€, 14. All the cafes fay, that the ftatute is made to 
protefl the landlord from a fraudulent collufion between 
the Plaintiff and Defendant by means of an execudon, 
and here the landlord is not prejudiced. I do not think 
the (heriff is bound to go and find the landlord and give 
him notice. 

*L4WRENC£j. After this fiflitious bill of fale the 
goods remained on the premifes*, and were liable to the 
landlord’s diffrefs, and he had nothing to do but to dif- 
train them. I need not go into the queftion, whether 
the (heriff is bound to give notice to the landlord^ 
though in the cafe in Strange it feems that it was ex- 
prefsly held, that the landlord mud; give notice to the 
(heriff. 

Rule difcharged (/i). 

{a)iSemjJleldCtJ,Ymabknt this day, in confequence df in* 

difpolition. 
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4Qi 

l8ii« 

Fei, n. Doe, on the Demife of Whitpield, v, Roe, 

WHmiELJ>, byaleafe dated 1*07, de, 

fame title to relipf mifed to J. Crunvys two meflUagesin Slaa/te-^eet, 

againft an ejeA- for the unexpired refidue of a term of 20 years, at 

^ymStrfrent by indenture of 4th Jan, x?io, Cruwyi 

and upon the fame affigned the leafe to Carden for fecuring repayment of 

terms, asthelefl^ ir©/. and intereft, fubjefl: to a provifo for redemption 

agamlt whom the , r • a • 

recovery is ha^. upon repayment, which fum ttul remained due. Three 

quarters of a year’s rent being in arrear, Whitfield dA^LXzvcitdL^ 
and there not being fufGcient effeAs on the premifes, he 
ferved a declaration in ejeftment on Crtf’ivys, who was 
in polTedion, and in due courfi? iigned judgment againff 
the cafual ejef^or for want of a plea; and having had 
the prerpires delivered to him by the ftierifF under a writ 
of poffeffion, he demifed them for 14 years -to Killici, 
who had lince expended a conGderable fuih in improv¬ 
ing them. Under thefe circuniiftances, and upon an 
affidavit of Carden that he knew nothing of the ejeft-t 
ment until after the writ of poffeffion was executed, (|be 
Court had, on a former day in this term, granted Bfi 
Serjt. a rule nfi, that upon payment by the mortgagee 
to die leffbr, of the rent arrear, and cofts of the ejedl;- 
ment and of this application, the mortgagee might have 
the premifes given up to him, 

Lens Serjt. now^ffiewcd eaufe again!): this rule. He 
contended that the ftatute 4 Geo. 2. c. 28./ 2- had given 
the Court no jurifdidion to interfere in this cafe, more 
than it had before that ftatute, and that it could not re¬ 
lieve before then. At all events, if it had jnrifdidtion, 
it could only relieve upon the payment of all the leffbr’e 
cofts and damages, which damages muft include fuch 
damages as the leffbr would become liable to pay to 

Killiek 
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4®3 


KiliUi in .coiifequence of his oofter after expending 
much monejr in improvements of the premifes. 

* 

cor^rhi cited Downes Turner^ i SalJt. 597., that 
l^fore this ftatote the Court would relieve againft an 
eje£iment for non-payment of rent) upon bringing all 
the rent into court, accepting a new leale, and feal- 
ing a counterpart. Goodtiile v. Holdfa^^ 1 Stra, 900. 
afc, * 

The Court held that there was no diftind^ion between 
leifee and mortgagee: if indeed tlie mortgagee’s eftate 
had become abColute, the mortgagee wd^s actual tenant; 
and they made the 

• Rule abfolute (tf). 

{a)MaiU(J!eldC»3»vm iUent this dayj in confequence of in- 

dirpofitioii. 


1811. 


OOK, 
LeiTee of 
WniTF;E(,o^ 

V. 

Hos. 


NeESOM V, WfitYTOCK. Feb, it. 


"j^AXJGHAN Serjt. had obtained a rule niji on the 
ttfual terms for fetting ahde an interlocutory judg¬ 
ment, upcm an affidavit of merits made by A* Mitchell^ 
clerk to the Defendant’s attorney. 


Serjt. ffiewed caufe, upon the ^ond that the 
deponent bad not fworn that he was either the Defendant’s 
attorney, or managing clerk to the Defendant’s attorney. 


Any perfon other 
than the Defend¬ 
ant making an 
afhdavitof merits 
to fet aUde an in¬ 
terlocutory judg¬ 
ment, mull: ei^er 
fwear that he is 
the Defendant’s 
attorney’s manag* 
ing clerk, or the 
Defendant’s attor- 


The Court admitted that the obje£iion was correft, 
and difpharged the xule. 
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1811. 


Haynes v. Jones. 


A i|iay be 
ferved on the day 
on which it is re* 
tumabie. and no 
.tlce of declaration 
may be given at 
the fame time. 


J/’AUGH 4 N Serjt. moved to fet afide the declaratici|| 
and fubfequent proceedings in this cafe for irregu- 
. larity* On the 9th of February the defendant was ferved 
at ColcheJltTf 52 miles from London, with the copy of a 
writ returnable ‘On that day, being in eight days of the 


Purification; and at the fame time he was ferved with 


notice, dated the fame day, of a declaration being filed 
conditionally, and demand of a plea within eight days, 
otherwife judgment. Vaughan relied on the cafe of 
Steward v. Lund, 12 Ee^, 116. that this was irregular. 


JSut the Court, after reference to the officers, held, 
that a writ may be ferved on the fame day on which it 
is returnable, and that a declaration may be filed upon 
the return-day of the writ. The ground of the De¬ 
fendant’s complaint was, that he had mote notice given 
him of the declaration than the Plaintiff was compellable 
to give. The only eSc£k of delivering the declaration 
and writ together, was, that the Plaintiff could not in 
that cafe charge the Defendant for the declaration} and 
they rejei^ed the application. 

Rule refufed. 


" ‘ Mayor, &c. of Doncaster v. Coe. 

If A* fame fpe- * CTIONS of trefpafs had been brought by the corpo- 
caljurj'men are , r ^ r, -At- . , 

ftrutk to try feve- Tatlou of Doneq/ter agamic this and another De- 

rsl caufea on the fendant, to afief t the exclufive property of the. corporation 
fame quefiionj and 

the Court being diflatisiifd with the verdiA in the firft, diredt it to abide the event of 
anodier caufe, they will alfo, on motion, difcharge the fame ipecial jurymen from trying 
the fecond caufe. 


to 
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AOS 


to certain river-banks and other lands, which the De- 

» 

fendants contended to be either of public right, or fub- 
jeft to eafements enjbyed by themfelves individually. 

^ In both caufes fpeciai juries were ftruck, confilling of 
ll^e fame perfons, and one 'of the caufes having been 
tried, the Court diredled that the verdi£t Ihould be fet 
afide, and that the caufe Ihould abide the event of the 
trial of this caufe, upon the ground that the jury 
had found a verdict contrary to the weight of the 
evidence (a). <■ 


i8it: 

V I—V— 

Mayor of 
Doncasteii 

V. 

Com, 


CockeU Ser]t. had on a former day obtained a rule 
that the rule obtained for having a fpeciai jury in 
this caufe might be discharged, and that this caufe 
might be tried by the comnjon panel. 


Clayton Serjt. now fliewed caufe. He contended, 
firft, tliat no cafe had been cited to fliew that the Court 
had jurisdiction to difeharge the fpeciai jury; the ftatute 
was imperative, that the caufe ilioUld be tried by the 
fpeciai jury once ftruck j the words were, “ Jhail be 
tried.^* Secondly, there had been no cafe ftiewn to re¬ 
quire this extraordinary interpofition. 

Rough Serjt., in the abfence of Cocke//, Supported the 
rule. The Court have thought fit that another trial 
ihall take place upon this qiieftion, and if the prefent 
caufe, which is to bind the other, were to be tried by 
this fpeciai jury, it would be tried, though not before 
the fame panel, yet by the fame men, who caqie to So 
.erroneous a concluiion in the former inftance; Such a 
trial would not anfwer the end which the Court pro- 
pofed, in directing that caufe to abide the event of the 
trial of this. \ 

i<a) SeeMtywoiDottcetfierr* Day, anttf %€%• 


Heath 
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IIeath J. It is a fufficient ground for this motion, 
that the fame jurymen have tried a fimilar caufe. The 
former part of this rule, fo far a^ relates to difcharging 
the fpecial jury, muft be made abfolute} the latter part 
need not be granted. 

Lawrbkce .J. As to the queAiion of jurifdi^lon, 
fuppofe there were corruption in the jury, hath not the 
Court authority to difchargo them ? for the argument 
goes to that length. There is no need of citing au> 
thorities} the fame perfons have tried this queftion in 
another caufe t that eircumftance muft necefiarily create 
in them a bias. 

Rule abfolute to difeharge the rule for the fpecial 
jury. 



teh» It, 


Spitta V, Woodman. 


IfthePlwntiffre- J^HEPHERD Serjt. moved that the preflionotary 
Cover a verdifl for might review his taxation of cofts; a verdidt had 

and^Mdeavourr^* found for the Plaintiff as for a total lofs; and a 
on a rule being motion was made in the next term, (ante, vol. 2 . p.415.) 

ib^uit*^toTupport verdidl and enter a nonfuit, 

lusverdiA totbe' The Court held, upon the difcuffion of diat rule, that 


extent) although 
he be held entitled 
to a return of pre- 
nuum, he is not 
entitled to the 
cofts of the rule* 
Ndr to any cofit, 
except of the 
count for money 
had and received, 
and of filch parts 
of the brief and 


the Plaintiff was not entitled as for a total lofs, but that 
he was entitled to a return of premium. Upbn the tax¬ 
ation of cods, the prothonotary did not think himfelf at 
liberty to allow the Plaintiff the cofts of that motion, (£e 
Court not having faid any thing about cofts. On a' 
ftmiUr motion to this in the Court of King’s Bench, the 
Court allowed the cofts on this fort of motion (a), 
Routh V. Thm^on. There, a fpecial cafe was referved,^ 


^id^e at apply but not this point, is ratted xx Ba^t 


to 
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to try whether the Plaintiff was entitled as for a total 
lofs I and if not, whether he was entitled to recover as 
for a return of premium. The Defendant had not paid 
the premium into court. Ttie Court held| that he was 
not entitled to recover a total lofs, but that he was enti¬ 
tled to a return of premiums and nothing was faid 
about cods. The mailer of the King’s Bench did not 
allow any coils, estcept thofe of tlie count for money 
had and received, and fuch parts of the briefs and evi¬ 
dence as apply to it; but the Court of King’s Bench 
dire£bed the mailer to review his taxation. In this cafe, 
as in that, although the Defendant was entitled to fome 
relief, he made an improper motion, and compelled the 
Plaintiff to come hither to refill the excels of his motion, 
for he moved for a nonfuit, whereas he ihould have 
moved to reduce the damages. 


1811. 

SnxTA 


WOODMAH. 


HeaIth J. In pari fcndtiiofte, neither party CQuil pay 
Coils. There mull be no coils on either fide 3 the pro- 
thonotary has done very rightly. 


Lawrence J. The Plaintiff did not confine his re¬ 
finance to the rule, to a mersf affertion of his claim 
to recover the premium. He was fquabbling for 
more. 


Rule refufed. 
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i9tu 


Fe6i i». 


ArecoTery 98 year» 
old* amended by 
inferting a manor 
and tithes, with¬ 
out affidavit of 
intention that they 
Ihould pafs,‘the 
intention being 
manifeft from the 
deeds, and the 
pofleffion having 
gone accordingly. 

Though there 
’iraa no other 
evidence of the 
exiftence of a 
manor, than the 
mention of it in 
an old deed, and 
the appointment 
of a gamekeeper. 


Tennyson, Demandant ; GotrLTON, Tenant j 
Rous BY, Vouchee. 

J^ENS Serjt. moved to amend a recovery fuffered In/ 
Hilary term, 1 Gea, 1 . of lands in Sledmere in the 
county of Torkf by inferting the words « tnanerium de 
Croome cum periinentiisy* before the words, dm 
fuagia,** &c., and by alfo adding the words, *« neemn 
** omnes et omnimodas decimas garbarumy bladorumy grano* 
rumy et foeniy et omnes alias decimas quafcunqucy annuatim 
et de tempore in tempus provenientesy vel renovantesy dcy 
“ exy et infra manerittm et villamy five hamlettumy de 
** Croome prediBumy decimis lanee et agnorum folummode 
“ exceptisy* after the word Sledmercy in the record of the 
recovery, the exemplification thereof, and all the feveral 
entries and procefs to perfe£t the fame, upon payment 
of the additional fine, if any, at the alienation office, and 
all ufual and cufiomary fees at the fame, and the feveral 
other ofilces. He moved this upon a (latement, that the 
family of Roii/by. hzd purchafed this eflate in 1672, and 
that by a deed made April 1683, all the eflate and 
hereditaments, (which laft v^ord would carry tithes in a 
deed,) of the then pofleflbr of the name of Roujbyy within 
the hamlet of Croomcy had been limited in tail; and it 
was objected by a late purchafer, that that entail Hill 
fubfifted as to this manor and tithes, unlefs the recovery 
fuffered in 1714 were amended. At this diflance of 
time, it was not poffible, he faid, to have the ufual affii 
davit of the intention of the parties, but it was held in 
the cafe of Gladwyn v. Bronvny ante 2. I. that fuch 
affidavit was unnecelTary where the diflance of time was 
fo great. The deed to make a tenant to precipe (or 
the recovery fuffered in 1714, after enumerating the 
lands, conveyed to the re-leffee, « all other the lands, 

7 tene- 



IK THs f ivh-Tkn^ YtJas, ow OEOKOE III. 

** tei}«nentB, and hereditaments of H. Rou/by, lying and 
being within the townihips, preciniflsj and territories 
of Croome and SUdmen, or either of them, or elfe- 
** where, together with all and fmgular other the 
** houfes,” See, He alfo produced the affidavit of' 
S. VineSf a devifee in truft to fell under the will of 
H. E, Roujby deceafed, and for (ix years a receiver of the 
rents of the eftate under a decree of the Court o£ Chan¬ 
cery, which ftated, thafr the Deponent was well acquainted 
with the teftator’s eftates, and that they were iituate in 
the hamlet of Cr&omt . in the j)ari(h of S/eJmeret in the 
county of Tori, and that they confided of, amongft other 
things enumerated, the manor or reputed manor*of 
Croom^ together with the tithes of the whole of the 
hamlet of Croome, wish the exception of |he tithes of 
wool and lamb within the fame, which were claimed by 
the impropriator of the rediory of Sledmere, That the 
manor of Croome was deferibed in the indenture of 24th 
April 1683, as the manor or reputed manor or lord- 
ffiip of Croome^* but that thfere were no freehold or 
copyhold tenants, and therefore the only fruit of the 
feignory had for. many years been the appointment of a 
gamekeeper, which had been eiiercifed without queftion; 
that the tenants of the eftate, fome of whom had been 
60 years in pofieffion, had dealt with the deponent for a 
renewal of their expiring leafes upon a reprefentation 
made by them, that the tithes of their refpe^ive farms, 
which were commenfurate with the hamlet of Croome* 

0 ^ ' 

except the tithe of wool and lamb, belonging to the im¬ 
propriator of ^edmere, did belong to the proprietor of 
the eftate, and wefe in no wife to be accounted for by 
the occupiers. 

The Court permitted the amendment, 

£ e 


itif. 

TxmtYmN 


voL. m. 
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i8il. 


f 


The Defendant 
^igited by parol 
to rent a houfey as 
tenant from year 
to year, for the 
refidue of a termy 
which was three 
years and three 
quarters: beheld 
^ three years 
and one quarter* 
and quitted. 

Ruled* that 
though perhaps he 
.might have quitted 
widiout notice at 
the end of three 
years, yet the 
remaining longer 
implied a contradl 
■to pay rent for 
the reiidue of the 
term. 


Sauvage V. Dupuis, (a) 

y^SSl/MPSIT, Th.e Plaintiff declared that he was 
poiTefTed of a nieffuage for the refidue of a term, 
which expired at Lady-day i8io, as tenant to J. H, 
under an indenture of leafe, by which the Plaintiff 
covenanted to repair during the term, and once in every 
three years thereof to paint the parts ufually painted, 
and peaceably to furrender at the end of the term the 
premifes fo repaired and painted, together with the fix¬ 
tures, and thereupon, upon the 26th of June 1806, in 
confideration that the Plaintiff would demife the pre¬ 
mifes to theDefcndant, to hold of the Plaintiff, during 
the term of one year from Midfummer-day then laft paft, 
and fo on, from year to year, until the expiration of the 
term, the Defendant undertook during fuch tenancy to 
perform all the covenants on the tenant's part contained 
in the leafe, and avers that he demifed to the Defendant 
accordingly; but that the Defendant did not repair, 
paint, or quietly furrender the premifes repaired and 
painted, with the fixtures. There was another count 
upon a promife by the Defendant to repair in confide¬ 
ration of his tenancy, and a count for ufe and occupation.' 
Upon the trial of this caufe at the Mi 4 dlefex fittings 
after the lalt Michaelmas term, before Mansfield C. J., 
it was proved that the Plaintiff was poflhffed of a leafe, 
as fijated in the declaration, for a term of 7 years, com- 
ipencing from the 25th of March 1803, which he pro- 
pofed to afiign to the Defendant, as from Midfummer 
1806, who, upon the faith thereof, in July 1806, en- 


(«) Mansfield C. J. was abfe&t thii day owisg to iadiQiofition. 

tered; 
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tcred ^ but after he was in pofieffiony it appeared that 
there was a covenant in the leafe reftri^five of aliena¬ 
tion, and the leiTor, on application, refufmg licence to 
aflign, the Defendant continued in poflelTion, without 
any written contra^:, under a parol agreement, that 
** he {hould hold as tenant from year to year, during 
the refidue of the term.” The Defendant paid rent 
from time to time, and a little before Lady-day 1809 
gave notice of his intention to quit the premifes at the 
enfuing Michaelmas^ and accofdingly quitted the pre¬ 
mifes a week before Michaelmas 1809. The PlaintiflF, 
by a particular delivered, claimed a fum for dilapidations, 
and the rent to Lady-day 1810. Bejl Serjt. for the 
PlaintiiF, contended, that the Defendant, having en¬ 
tered and occupied, mull be taken to hold on the terms 
on which he would have held, if the iirft contrail; had 
been efFe£tuated, and the leafe ai%ned, in which cafe 
his tenancy would have terminated at Lady-day t and this 
being a contra^ executed, might be enforced without 
regard to the ftatute of frauds. Shepherd Serjt., contr^^ 

contended that the contrail, as Rated in the declaratimi, 

/ 

was repugnant, for if he held from year to year, he 
could not hold for three years dnd three quarters certain, 
nor could a holding from year to year, which com¬ 
menced at Midfummery terminate at Lady-day i and a 
parol contrail; for a term of three years and three quar¬ 
ters was void by the ftatute of frauds. Man^eld C. J. 
thought the Defendant was tenant from year to year, 
commencing from I Sod, but that he could 

not under fuch a tenancy hold die premifes for the 
fourth year, becaufe that would,endure to Midfumsner 
1810, whereas the intereft of all parties expired at 
Lctdy-day 1810. The notice to quit at Michaelmas 1809 
was inedediual, in any view that could be taken of the 
contra^; and as there was no proof of any want of 

£ e 2 repairs. 


1811. 

SauYAob 


V. 

Dupuia 
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1811. 

SAt7?AQB 

Dufuis. 


repairs, he uonfuited the Plaintiff, with liberty to^move 
to enter a verdifl: for ai/., the half-year's rent computed 
to Lady-'day 1810, if the Court Ihould be of opinion that 
the Plaintiff was entitled to recover it. 


Beji having accordingly obtained a rule nijiy 

Shepherd and Vaughan Serjts. Ihewed caufe. The 
contra^ being by parol, was not good as an affignment 
of the refidue of the term, for an affignment muft, 
now, be in writing } it was not good as a leafe, becaufe 
it was for a greater term than three years, and a contra£l 
of demife for a greater term than the (latute of frauds 
authorizes, cannot enure for three years, parcel of the 
term, and be void for the refidue. It therefore created 
only a tenancy from year to year, which rnufl be for entire 
years, and not for fraftional parts of a year. The con- 
tra6: is not merely for a teUancy from year to year, but for 
a tenancy from year to year during the refidue of the 
Plaintiff's term. There muft be fome meaning given 
to thofe laft words: they are not merely infenfible. 
The true conftru€lion is, that this, like other tenancies 
from year to year, (hould be determinable at the end 
of any one year, if half a year's previous notice were 
given by either party ; but that, although no fuch notice 
were given, it ftiould determine of itfelf fo foon as the 
eftate of the Plaintiff, not having another integral year 
remaining thereof, ceafed to fumiftr materials for the 
longer duration of the tenancy from year to year. This 
tenancy, therefore, expired at the end of the three 
years; and the Defendant was free then to quit the 
premifes: he continued, however, another quarter, dur¬ 
ing which he^was a mere tenant at fufferance, an eftate 
which was determined by his removing from the pre- 
mifes, and which required no previous notice to deter¬ 
mine 
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mine it» It is contended that this was a contra^ to let 
the premifes to the Defendant fo long as the PIuntiiF’s 
intercft therein lafted: but as that contraft would not he 
binding on the Plaintiff, becaufe of the ftatute of frauds, 
fo neither is it binding on the Defendant. This differs 
much from the ufual cafe, where a man occupying a 
houfe for half a year, becomes liable for a year's rent, 
under an inference, which the law gives, of a contra^ 
for a whole year j here the parties could not, even 
by exprefs words, have contracted for another year, 
for there was not a year remaining, ahd when no 
longer a year remained, a year's tenancy could not be 
impliedr 


i8tl. 

I—j 

Sauvace 


V, 

DiJPuis. 


Bejl would have fupported his rule. 


Heath J. We are all of opinion, that as this was a 
letting from year to year, the tenant having continued to 
hold after the three years, muft be confidered as con¬ 
tinuing to hold on the fame conditions for the refidue of 
^the terra. 

Lawrence J. At the ChriJFtms before the Defend¬ 
ant went out, he might have given notice of his inten¬ 
tion to quit at the Midfummer then following; and then 
there would have remained nine months for the land¬ 
lord : or, poffibly, at the end of the three years, though 
he had given no notice, he might have been at liberty 
to quit: but he does not do that} he holds for three 
months more, and I think it may therefore be implied 
that he contraCled to hold for the refidue of the term, 
upon the fame conditions upon which he had held from 
year to year. 


Ee 3 


CHilMfiRE 



4X4 


i8is. 

Sauvaox 


V. 

DUFtTlS, 


CASES. IN HILARY TERM, &c. 

Cbambre J. I do not know Sut that the Defendant 
might have held from year to year for the three years, 
and quitted at the end of them without notice: but 
here, having commenced his tenancy the remaining 
period, it muft be taken that he held for that period’ 
on ‘the fame terms *as before, fo far as they were 
applicable. 

Rule abrolute* 


END OF HILARY TERM. 
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(!N THE HOUSE OF LORDS.) 


i8ii. 


Huffam and Another .Ellis. In Error. ^priixo^ 

^SSUMPSIT, brought by original, In the Court of An averment 

King*8 Bench, by the Defendant in error, againll a bill, ac- ^ 

the Plaintiffs in error, as the drawers and indorfers of a 

bill of exchange. The declaration ftated that the when due, pre- 

Plaintiffs in error made their certain bill of exchange J®"*®***®^® 

in writing, and directed the feme to one Mr. Wm, 

Robertfotif merchant. Great it, Helens^ and thereby re- the tenor and 

quired him three months afterdate, to pay to "them 

or their order 426!. i6s., which bill the faid William or’s accepuncc 

Rohertfon afterwards, according to the ufage and cuf- thereof, and that 

tom of merchants, on fight thereof, accepted, and ex- the ac- 

preffed the fame to be payable at the houfe of certain ceptor refufcjl 

perfons ufing the names, ftyle, and firm of Kenfmgtoni 
0 % A f jr • * lupported after 

Styany and Adams : and after averring an indorfement to judgment on a 

Godin Shiffer and E/Zir, and a fecond indorfement by fharaplw. 

them to the Defendant in error, it was averred, that after- intmdtd t£t th^e 
wards, and when the bill bocarae due, (to wit) on the bill was prefented 
4th day of Augujl i8io, the faid bill was fhewn and 
prefented to the perfons fo ufing the names, ftyle, and Lf anKou™* 
firm of Kenjifigtony Styanj and Adams, for payment there- of th«fe perfons, 

of, according to the tenor and effea-of the faid bill, and evidence o£ 

the faid William Robertforls acceptance thereof, and the thofe fadls would 

feveral indorfements fo made thereon; but as well the adnulEble un- 

der fuch an alle* 

faid laft-mentioned perfons, as the faid William Rohertfon, gation, and not 
then and there refufed and ttegle€f ed to pay the fame, repugnant to it. 

To this declaration the Plaintiffs in error pleaded a 
lham plea of a judgment recovered in the Court of Com¬ 
mon Pleas, to which the Defendant below replied, and 
ki Hilary term laft obtained judgment upon failer of 
die record \ and the Plaintiffs in error aifigned for error; 

£ e 4 that 
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i8it. that the bill was not averred to have been prefented for 
payment at the place where the fame was in and by the 
faid acceptance made payable, but was only alleged to 
have been prefented to thofe perfons for payinent; and 
dated the following reafons in favour of the reverfal. 

I ft. Becaufe the drawer, or indorfer, of a bill of ex¬ 
change, is not liable to be fued upon it, unlefs it be duly 
prefented for payment to the acceptor at the place by 

w 

him appointed for the payment thereof; and fuch pre- 
0 fentment muft be {hewn in a declaration againft the 
drawer. Ambrofe v. Hopwoody 2 Taunt. 61. 2d. Becaufe, 

by the declaration it appears, that the bill was neither 
prefented to the acceptor, nor at the place appointed for 
its payment, but was prefented to certain other perfons, 
who were ftrangers to it. * 3d. Becaufe the loofe and 
general words, “ according to the tenor and effed of 
“ the faid bill of exchange, and of the faid W. Robert^ 
** yfl«*s acceptance thereof, and of the faid fevejal indorfe- 
“ ments fo m;|ide thereon as aforcfaid,” which are found 
in this declaration, can be of no avail. They are repug¬ 
nant to the previous fpecial allegation, in which the 
manner of the prefentment is prccifely (hewn; and by 
which it appears, that the bill W'as not prefented accord¬ 
ing to the tenor and effect of the acceptance. 

C. Abbott. 

The Defendant in error joined in error, and prayed 
that the judgment given by the Court of King’s Bench 
might be afhrmed for the following, among other, 
reafons. 

ift. Becaufe the declaration and the matters therein 
contained are fufficient in law, under the aforegoing cir- 
cumftances, for the Plaintiff below to have and maintain 
diis aforefaid a£lion againft the faid Defendants below. 
2d. Becaufe the declaration averse that the bill of ex¬ 
change in queftion was ihewn and prefented to the per- 

fons 


Huitam 
and Another 

V. 

ElLIS; 

In Error. 
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fons ufin^ the ftyle and firm of Kenftngton^ Styaftf and 
AdamSi fbr payment thereof, according to the tenor and 
efFe£l of the faid bill, and the faid William RQbertfott*s 
acceptance thereof, which averment to be true in fa£I, 
as laid, muil of neceffity imply that fuch bill of exchange 
was prefented for payment where by the tenor of the 
acceptance made payable, and is equivalent to a dire£l; 
averment .thereof in terms. 3d. Becaufe, if the Defend¬ 
ants below intended to difpute the fa£fc pf the faid bill 
being prefented according to the tenor and efFe£1; thereof 
and of the faid acceptance, they ought to have put, it in 
iflue below, and cannot fet up the fame after judgment} 
and that by the courfe they then thought proper to take, 
it is evident their object was, and is, delay, and no¬ 
thing elfe. , Giffin Wilfan. 


1811. 


^ Huffam 
and Another 




Ellis ; 
In Error. 


The cafe was argued on this day, and the authorities 
of Ambrofe v, Hopwoodi ’ Rujhton v, Afjpinallf Doug* 654. 
Parker v. Gord 9 ny 7 Eajly 385. were referred to. 

The Court ordered and adjudged that the judgment of 
the Court of King’s Bench ihould be affirmed. 


Notct The reporter was not 
prefent at the decilion of this 
cafe. But Lord Ermine is faid 
to have exprelled himfelfi that if 
there had been no fuch averment 
as could have led to proot of the 
due prefentment, the declaration 
would have been bad; but it 
muft be apparent, that upon that 
allegation, due prefentment might 
have been proved. It would be 
dangerous to allow fuch fubtle* 
ties to prevaiL Lord Eldon, 


Chancellor, is reported to have 
faid,*The more the counfel for 
the Plaintiff in error fatisfies me 
that a prefei^ment at the place 
where the bill was made pay¬ 
able, was necelTary, the more 
he fatisfies me that I muft intend 
by this allegation, that fuch a 
prefentment was made. See the 
cafe of Bowej v. Howe, in the 
Exebequer-ebamier, in error, 
Trinity term, 1813. vol. 5. 
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i8ii. 


May z* 

The Court re- 
fufed to amend a 
recovery by chang¬ 
ing the county^ 
the premifes lying 
in a parilh which 
ran into two coun- 
tiesy and lying 
wholly in the 
county omittedy 
and no part in the 
county mentioned* 


ARGUED AND DETERMINED 

IN THE 

Courts of COMMON PLEAS, 

, AND 

EXCHEQUER-CHAMBER, 

IN , 

Eafter Term, 

In the Fifty-firft Year of the Reign of George III. 


Ai^onymous. 

'j^AtyGHAN Serjt. moved to amend a recovery fuf- 
fered more than 66 years fince of lands defcribed in 
the deed declaring the ufes, as lying in the parilh of 
Applthyi and defcribed in the recovery to lie in the 
couOty of Derb^y by ilriking out the words county of 
Derbyy and fubftituting the county of Leicejiery upon an 
affidavit that the pariffi of Appleby Hes partly in the 
county of Derbyy and partly in the county of Leicejiery 
and that the premifes were wholly lituate in that part of 
the pariih of Appleby which lay in the county of Leicejiery 
and no part of diem in that p^ of the p&riih which lay 

in 
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in the county of Derby. Only one recovery had been 
fufiered of them, not one in each county. 


i8ii. 

■ 

ANdNYMOUS. 


The Court held that there mull be a new recovery: it 
was impollible to change the recovery from one county 
to another, and • 

Refufed the application (n). 


(a) See Wainwrigbtf ,De- nant; ‘ Smith, Vouchee; Trinity 
mandant; Seagrave, Tenant} term lixj,, poji, vol.5., where 
Smyth, Vouchee; ante, i. 538. the Court amouled by changing 
Ideo quart of the cafe of Rajh^ the county. 
high. Demandant; Lee, Te> 


ViOLETT V. AlLNUTT, May 4. 

t 

T N this a£lion, the Plaintiff declared upon a policy of Liberty to touch 
infurance, at and from Plymouth tO'Malta, with li- ^ 
berty to touch at Penzance, or any port in the Channel ^^jes liberty to 
to the wellward, for any purpefe whatever, upon goods touch for the pur- 
by the Ihip Lion, beginning the adventure from the 
loading thereof on board the* faid Ihip as above. The goods infuind. 
FlaintilF averred that the ihip was in good fafety at Ply^ 
mouth, bound upon the faid voyage, and that divers goods 
of great value were there loaded on board her: and 
that afterwards the (hip, with the faid goods on board, 
failed from Plymouth on her intended voyage, and in*the 
courfe thereof proceeded to and touched at Penzance, for 
the purpofe of loading and taking in there other goods 
and merchandizes for Malta 3 and that whilll (he was 
there, other goods of great value were there, to wit, at 
Penzance, loaded on board the faid fhip, to be carried 
therein from thence to Malta, and that tibe Plaintiff was 
iaterefted in the goods. That in the courfe of the voy- 

fi 
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ViOLETT 

AllNutt, 


age the (hip was ftranded and upfet, and the PlaiiytiflF not 
only fuftained a lofs upon his goods to the amount of 40/. 
per cent., but a general average lofs alfo accrued upon 
the fhip, her freight, and cargo, and the Plaintiff in refpe^i 
of his faid feveral goods became liable to> and did con¬ 
tribute to fuch genial average lofs, to the amount of 
30/.'per cent, more on the value of fuch goods, and 
averred the Defendant’s liability, notice and refufal to 
pay. This caufe was tried upon admilHons at the fittings 
after Hilary term 1811, Lawrence 1 . The only 

material faffs were, that the Plaintiff, intending to (hip 
goods on the voyage infured, to the amount of 3130/. 
14/., caufed infurances to be effef^ed for that fum: that 
the goods loaded on board the Lion at Plymotah amounted, 
including charges, to j 880/. 6 s .: that the fhip proceeded 
from Plymouth to Penzance for the purpofe of completing 
her lading, and there received on board, on account of 
the Plaintiff, the remainder of her cargo, confifling of 
651 hogfheads of preffed pilchards, amounting, including 
charges, to 1249/. 8/. That while the fhip was lying at 
St, MichaePs Mount Pier^ at Penzance^ waiting for a 
favourable wind to proceed on the voyage, fhc was 
flranded, and the cargo received damage, by which a 
general and a particular average was incurred. That 
the general average, and the particular average, upon the 
goods taken in at Plytmuihy amounted together to the 
fum of 23/. 8 j. 6 d. per cent., which the Defendant had 
paid into court, and the particular average on the goods 
loaded at Penzance amounted to jp/. 12/. 4^. per cent., 
which the Defendant contended he was not liable to pay 
by the terms of the policy in queftion. It was agreed 
that the only queftion to be tried was, whether the De¬ 
fendant was liable for the lofs on the goods taken on 
board at Penzance s and that in cafe a verdi£t fhould be 
found for the Plaintiff, the fame fhould be entered for 
39/. 4r. Zd.i being the renunader of the fum claimed in 
lof this 
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this a&ion. The jury having found a verdiff for the 
Plaintid^ 

Lens Serjt. on this day moved to fet it afide, upon 
the ground that the permiilion to touch at Penzance did 
not include the touching there for the purpofe of taking 
in a further cargo, and that, by the terms of the policy, 
the infurance attached only ot\ the cargo to be loaded at 
Plymouth. » 


i8il. 

V101.EVT 

V. 

Allnutt. 


But the Court held there was no ground for the ob- 
je£lions, and 


Refufed the rule. 


Horwood V. Heffer. 


May 4. 


'JpHIS was an a^ion of ajfum^tt againft the hulband 
for board, lodging, and neceiTaries furniflied to the 
Defendant’s wife. Upon the trial of this caufe at Weji-- 
minjieri at the fittings after Hilary term 18 ii, before 
Lawrence J., the Plaintiff was nonfuited on his opening 
by the learned Judge, without going into the evidence, 
the fafls alleged being, that the Defendant had treated 
his wife with great cruelty; had taken another woman 
into the houfe, with whom he cohabited; that he had 


No ill-treatment 
by the huiband of 
the wife, ihort of 
perfonal violence, 
or fuch as to in¬ 
duce a reafonable 
fear of it, will 
enable a ftranger 
to maintain a/~ 
fumpjit againft her 
huiband for ne> 
cellaries fumilhed 


confined his wife in her chamber under a pretence of fubfequendy 

to her leaving his 

infanity; and that (he had efcaped; and the prefent houfe. 
a£fion was brought for the value of neceffaries furnilhed 
to her after her departure. Bejl contended at the trial, 
that this treatment was equivalent to turning the wife 
out of doors; and he cited HtJges v. Hodges^ i EJjp. 

N. P. C. 44T., in which Lord Kenyon C. J. held, that ill- 
trfeatment which rendered the wife’s ftay unfafe, was' 
equivalent to turning her out of doors. 
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HxtVER. 


now moved to fet afide the nonfuit, and have a 
new trial. 

Lawrence J. You did not ftate any apprehenfion 
of her perfonal fafety ; you principally dwelt on the 
circumftance of the Defendant's having placed a pro¬ 
fligate woman at the head of his table, and having told 
the wife, that if fhe did not like to dine there, ihe 
might dine in her own chamber: I thought, that, how¬ 
ever improper that conduct: might be, and how¬ 
ever abhorrent from the feelings of a delicate wo¬ 
man, ihe might neverthelefs have had neceflaries, if 
(he had ftaid there. She might, if ihe had thought 
fit, have fued fior alimony, and a divorce a menJA et 
there. 


Mansfield C. J. If this fuit were maintainable, it 
would be neceflary that the jury (hould, in the firft 
place, determine whether the wife lawfully left her 
home or not; this would wholly fuperfede the neceflity 
of a fuit for alimony, or a divorce a menfd et there. I 
think nothing (hort of a£%ual terror and violence will 
fupport this adion. 


Rule refufed. 
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< ■! 

Jacobs v. Nelson. ii%4. 


^HE Plaintiff declared that in coi^fideration that he 
had caufed to be delivered to^the Defendant a crat^ 
of glafe of great value, viz. of th| value of* 10/., to be 
carried by the Defendant ,frotn London to Rayleigh^ and 
there to be delivered to one Charles Bryan^ to be paid 
for on delivery, for certain reafonable hire or reward to 
the Defendant, the Defendant iindertook to carry and 
deliver the goods, and receive the money for them on 
delivery; and alfigned for breach, that though the 
Defendant did carry the goods, fhe did not receive 
the money for the Plaintiff. After verdidf for the 
Plaintiff, 


Aa avermott of 
an undertaking to 
carry goods to JR. 
to be delivered to 
C. A, to be paid 
for on delivery, 
thews with 
cient certainty 
that the price of 
the goods was to 
be paid by C.^., 
the confignee, to 
the carrier. 


Shepherd Serjt. now moved in arreft of judgment, upon 
the ground that it did not appear what price the Defend¬ 
ant was to receive for the goods, nor by whom it was to 
be paid. 


The Court held it was fufficiently intelligible tliat the 
perfon to whom the goods were to be delivered was to 
difcharge the price of them, and 


Refufed the Rule. 



424 


i8ii. 


May 4. 


CASES IN EASTER TERM 


Cates v. Hardacre. 


A wttnefs may 
cbjeA to anfwa* 
a^jueftion which ' 
he thinks will 
tend to his crimi> 
nation, though 
the anfwer would 
not lead to an im<> 
mediate conclufion 
of guilt. 


^^HIS was an a^lion by an indorfee againft the drawer 
of a bill, drawn, payable to the drawer’s order, upon 
Stratton, and by him accepted and afterwards di{ho-> 
iioured ; it was ftated in the declaration to have been 
indorfed by the Defendant to the Plaintiff. The cafe 
was tried before Heath J. at Wejiminjier, at the fittings 
after laft Hilary term. The Plaintiff proved his cafe. 
The defence intended to be fet up was ufury. The firft 
witnefs called on the part of the Defendant- was one 


Taylor, and the bill having been put into his hands, he 
was afked by Shepherd Serjt. for the Defendant, « whe¬ 
ther that bill had ever been in his poffeflion before 
upon which Bejl Serjt. interfered, by afking the witnefs 
whether he had not been indicted for ufury in this 
tranfadfion, and upon his anfwering in the affirmative, 
BeJl cautioned him againft anfwering queftions which 
might tend to criminate him j the witnefs faid that he 
thought his anfwer to the queftion propofed would have 
a tendency to convi£t him of the offence of ufury; the 


f 

learned Judge told him that if he thought fo, he was not 


bound to anfwer the queftion ; the witnefs availed him- 
felf of this direction, and the counfei for the Defendant 


being thus prevented from purfuing his enquiry, a verdi£f 
paifed for the Plaintiff. 


On this day Shepherd Serjt. moved for a new trial, 
contending that the Judge’s direction was wrong } that 
it was not fufficient that a witnefs thought that his 
anfwers would tend to criminate him ; but that it 
ought clearly to appear that they would have that 
effect. 


Mans* 
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Mansfield C. J. Your queftions go to connect 
the witnefs with the bill> and they may be links in a 
chain. 

Rule refufed. 


iSil. 

Cates 


v» 

Hardacke, 


Pyewell Vu Stow. 


May 4 . 


'’jptllS was an action of trefpafs and falfe imprlfon- perfon may 
ment. The Defendant’ pleaded that Wilfon had affift bail in tak- 
brought an aaion againft the Plaintiff, and that Wil- fdly deub'the'^* 
became his bail to that-aaion, at whofe requeft principal, although 
the Defendant gently laid hands on the Plaintiff, to affift ^ 

Williams in taking him, and kept him a reafonable time, P^efent. 
and difcharged him. The Plaintiff replied, that al¬ 
though irue it was, that Williams had become fuch bail, 
the Defendant of his own wrong imprifoncd the Plaintiff. 

Upon the trial before Graham B. at the fpring affizes 
1811, on the Oxford circuit, the evidence was, that WiU 
Hams pointed out the Plaintiff to the Defendant, while 
the Plaintiff, who had become a bankrupt, was attend¬ 
ing before the commiffioners j that the Defendant took 
him and carried him to a public houfe, and there de¬ 
tained him, in expectation of receiving dirediions from 
Williams, (who had gone away and left them together) 
what was to be done with him, but after a confidcrablc 
time receiving none, he further detained him until 
he paid the Defendant five {hillings, and then dif¬ 
charged him. Upon this evidence tlie Plaintiff was non* 
fuited. 


Shepherd Serjt. now moved to fet afide the nonfuit, 
upon the ground that, fuppofing the Defendant to be 
well authorized by Williams to take and keep the Plain- 
VoL.ni. Ff tiff, 
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tiff, yet when Williams went away, the Defendant had 
no longer authority to detain him. 

m * 

Mansfield C. J. The Plaintiff ought to htfve newly 
afligned. 


» 

Lawrence J. Surely it is not neceffary that the bail 
(hould conftantly continue in the prefence of the prin¬ 
cipal, in order to juftify the detaining him by another. 
If he relied on the excels, he ihould have ftated in his 
replication, that after the bail had difcharged him, the 
Defendant detained him until he paid the five {hiUings. 

Rule refufed. 


JAaj 4 . 


Prosser, Clerk, v, Goringe. 


An arbitrator to ^HIS was an aftion of trover for tithes, which came 
whom the^quellion XewM fummer affizes 1810, 

two re<aors to the t»efore Lord Ellenborotigh C. J,, upon whofe fuggeftion 

tithe of certain the caufe was referred to a gentleman at the bar, under 

fc^,^ad*poMrer following order, the Reverend Thomas Poole Hooper^ 

to deviftt all means clerk, reiSlor of Kingston Bowfeyf in the county of SuffeHt 

to pr^nt future confenting to be made a party thereto, and to be bound 
itigation between , , - , . , , r. . . 

the parties, and reference and award thereby directed, it was 

to fettle all nutters ordered, by and with the confent of the parties, their 

in difference be- counfel and attornies, that a verdift ihould be entered 
tween them, and ' 

to determine what for ^he Plaintiff, damages 500/., coils 40/., fubje£l to the 

he ihould think award of the arbitrator, who was thereby empowered to 

rither*^*the* direft that a verdifl: ihould be entered for the Plaintiff 

parties, touching or the Defendant as he ihould think proper, and to 

the mat^ m ^25 thereby referred, to afeertain what lands 

pute- Held, that ' ' 

he did not exceed were fcvcrally titheable to the re^ors of Southwici and 
his power by 

awarding u^vided mokties of the tithst to the two reAois. 
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Kingstoq Bowfeyt and what defcription of tithe was due 
to each in refped: of the farm lately occupied by CoU 
viUe BridgfTf to devife all means to prevent future liti¬ 
gation between the parties to'that order, or between any 
or either of them during the joint incumbencies of the 
Plaintiff as re£tor of Southwici, ^d T. P, Hooper, as 
reftor of Kingston Bowfey, and generally to fettle all 
matters in difference between the parties to that order, 
any, or either of them, £nd to order and determine what 
he ihould think fit to be done by either of them refpe£f- 
ing the matters in difpute, who agreed to be bound and 
concluded by fuch determination, and to remain con¬ 
tented and fatished therewith. The arbitrator awarded 
that a verdift (hould be entered for the Defendant, and 
further, that it having then become impoflible, touching 
the matters referred, to afcertain and diilinguilh the 
particular parcels of land, to the tithes of which the 
rectors of Southwick and Kingston Boivfey were refpec- 
tively intitled, he awarded that one fourth part of all 
the great and fmall tithes growing due from the farm 
lately occupied by Colville Bridger, was the right and 
property of Jl P. Hooper, reftor of Kingston Bow/ey, and 
that the remaining three fourth parts of fuch tithes were 
the right and property of the Plaintiff, rector of South-^ 
•wick. And he further awarded, that one fourth part of 
ail the great and fmall tithes growing due from fuch 
part of the weft fide of Southwick as formerly lay in te¬ 
nantry, or was the Iheep down, adjoining to, though not 
being part of, the farm lately occupied by Colville 
Bridger, was likewife the right and property of T. P. 
Hooper, teCtor of Kingston Bowfey and that the remain¬ 
ing three fourth parts of fuch laft mentioned tithes 
were the right and property of the Plaintiff, redior of 
Southwick. 
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Bejl Serjt. had on a former day obtained a iiule nip 
on behalf of the Plaintiff, for fetting afide this award* 

It appeared by the affidavits fwom on the part of the 
Defendant, that at the Lenves fummer affiaes 1802, two 
caufes came on to be tried before Lord Kenyon C. J., the 
one being an a£l;ion brought by the Plaintiff againft John 
Norton Efq., the leffee of the Reverend Charles Wil¬ 
liams, the then re£tor of Kingston Bowfey, for the tithes 
of the lands called Southwick Laines and the Down 
belonging thereto, lying on the weft fide of Southwick, 
due in the year 1798, and the other againft the prefent 
Defendant, as leffee of Charles Williams, for the tithes 
of the fame lands for the year 1799, and upon that 
occafion tliofe caufes were, (with the confent of C. Wil¬ 
liams, who was made a party to Hhe order,) referred to 
the award of a* learned Serjeant, to fettle all matters in 
difference between the parties; upon which occafion 
oral and Written teftimony, to the effe£t given before the 
prefent arbitrator, was given, and whereupon the then 
arbitrator awarded that C. Williams, as redlor of the 
reftory of Kingston by Sea, was legally and Juftly en¬ 
titled to take and receive tithes, as well great as fmall, 
yearly or otherwife arifing, growing, and accruing from 
part and parcel of the lands commonly called Southwick 
Wejl Laines, and the Down belonging thereto, lying on 
the weft fide of Southwick ; and although from the evi¬ 
dence produced before him on that reference, he could 
not, confiftently with juftice, afeertain, fpecify, or deferibe 
out of what lands in particular, as part and parcel of the 
lands called Southwick Wejl Laines and the Down be¬ 
longing thereto, the tithes to which C. Williams, as fuch 
xe€tor, was entitled, did arife or accrue, yet, as to the 
whole of the tithes arifing therefrom, the arbitrator did 
award, that C. Williams, as reftor of the reiftory of 
Kingston by Sea, was legally and juftly entitled to take 

and 
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and receive one fourth part or (hare of the tythes, but 
no mofe, and that the Plaintiff, as re£lor of the reftory 
of Sottthwicki was entitled to receive the other three 
fourth parts thereof. And that after the death of C. 
Williamst the Plaintiff, being thereby fet at large, com¬ 
menced the affion now referred. Jt was further fworn, 
that the tithes fubmitted to both awards, and awarded 
as due and ariGng from fuch part of the weft fide of 
Southwick as formerly lay in tenantry, or was the (heep 
Dowrif adjoining to (though no part of) the farm lately 
occupied by Colville Btidgert were the fame tithes as 
were meant and intended to be fubmitted by the order 
of ntfi prius to the award of the prefent arbitrator, and 
were in faft included therein, under the general autho¬ 
rity of fettling all matters in difference between the 
parties, any, or either of them ; the tithes arihng from 
the lands called Southwick Laines and the Down 
belonging thereto, being matters in difpute between the 
parties, the Plaintiff cftiming the whole thereof, and T, 
P. Hooper claiming one fourth part thereof from the 
Defendant. It was alfo fworn that from the evidence 
of the fevcral witneffes produced by the parties before 
the arbitrator, (fome of whom were very old,) and from 
the deeds, terriers, maps, and* documents produced by 
the parties to and left with the arbitrator, it had ap¬ 
peared that the farm lately occupied by Colville Bridger^ 
and the lands which formerly lay in tenantry on the 
weft fide of Southwick, or were the (heep Down adjoin¬ 
ing, (which farm and lands were then in the occupation 
of the Defendant and others, and the tithes of the 
whole whereof were in difpute as aforefaid,) formerly 
confided of feveral fmall farms, fome of which >llre 
titheable to the parilh of Kingston Bowfey, and the re¬ 
mainder to the pari(h of Southwick, and the whole of 
which farms lay very much interfperfed together in very 

F f 3 fmall 
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fmall pieces, and that fuch farms had, for nearly a cen¬ 
tury pad, been laid together. 

Shepherd Serjt. now fhewed caufe againft this rule. 
The arbitrator was corred^ in awarding a verdid: for the 
Defendant; for, if the Plaintiff brings trover, he muil 
prove the fpecific goods to be his, and that he cannot 
do, as the arbitrator has exprefsly found i therefore, the 
award is more favourable to the Plaintiff than he had 
a right to expert. The power being fo ample, to award 
what the arbitrator fliall think ht to be done, he had 
power to award that the parties fhould accept undivided 
moieties, when he could not afcertain the boundaries of 
the particular land out of which the tithe of the refpec- 
tive parties was to iffue. i 


The reverend Plaintiff fupported his rule in perfon, 
and after lamenting that his too great deference for the 
opinion of the learned Judges w]ft> had prefided at niji 
priuf, had in three different inftances induced him to 
refer his right to the tithes in queflion, pending dif- 
cuflions with three fucceffive rcflors of Kingjon Bonvfeyj 
to arbitrators, who, in each inflance, had bound him by 
erroneous awards, and eicprefling his determination that 
fhould he outlive the prqfcnt redlor, no fimilar weaknefs 
fhould induce him to compromife his common law 
rights without bringing them before the Court, he ftated, 
(for being unacquainted with the pradl:ice of the court, 
he was unprepared with any affidavits,) that the firft 
award had been made by a gentleman long fince deceafed, 
who awarded to the redlor of Kingston one third of the 
tiAc of Oolville Bridget^B farm, which that arbitrator 
conceived to be commenfurate with the farm formerly 
occupied by John Monk, but that that farm in fad): con- 
fiited of 43 acres only, whereas Colville Bridget^z farm 

t u was 
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was commenfurate with the whole parilh of Soutbwick, 
Upon the hearing of the prefent cafe it was undifputed, 
he faid, on the evidence, that all the lands, of which 
the tithes were claimed on either fide*, lay within the 
pariih of Soutbwick, therefore the PlaintiiTs common 
law right, as redlior, to all ihe tithes thereof, was clear} 
and if the Defendant, or Mr. Hooper, would impugn it, 
it was for them to ihew in certain, to the tithe of what 
particular land Hooper was entitled. Previous to the 
firit award, the re£l:or of Kingjion had made his claim, as 
for a portion tithe; that ground was now abandoned, 
and the claim now was, that a part of the land was in 
Kingston pariih, of which there was no evidence what- 
foever. If, as the arbitrator fays, it was impoflible to 
fpecify the lands, of which the tithes belonged to 
the re£tor of Kingfion, the legal confequence was, 
that the tithe of the whole belonged to the re£for of 
Soutbwick. The award too was bad, on account of 
the inconvenience of the mode of enjoyment dired:ed, 
by undivided moieties ; neither re£for fingly can let his 
tithe ; a farmer will not take a leafe of one quarter of 
every lamb, fleece, pigeon, meafure of milk, and article 
of fmall tithe, nor of every fheaf. This mode was ex¬ 
tremely advantageous to the Defendant, who was feized 
in fee of the foil of both parifhes, and the advowfon of 
Kingston, and who, obtaining from his own clerk on 
eafy terms a demife of the one fourth, had it jn his 
power to render the other three fourths wholly unpro- 
duftive to the redtor of Soutbwick, for he would give 
him no more rent than he chofe for them, and no other 
farmer would take a demife of fuch a property. There 
was, befides, no ground for awarding fo much as one 
fourth, and if the power of the arbitrator extended to 
that, it would equally have enabled him to give three 
fourths, or nineteenths, or to have left the reftor of 
Soutbwick to perform his parochial duty without any 

F f 4 tithe 
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tithe at all. The arbitrator had alfo departed from bis 
authority, which was, to afcertain what lands were 
feverally tytheable, meaning to fet out the land fepa> 
rately and diftihftly. If he might thus make a random 
Ihot, and difpofe of the PiaintifF’s property in tliis man¬ 
ner, there was an end of all right. . 

Mansfield C. J. propofed that the land ihould be 
valued, and the tithe of one fourth in value allotted 
to the re£lor of Kingston: but the PlaintiiF infift- 
ing that the rector of Kingston was entitled to 
nothing at all, the Chief Juft ice proceeded to deliver 
the opinion of the Court. The arguments of the Plain¬ 
tiff are much more proper to fupport a rule to fet afide 
the order of reference, than to overthrow this award ; 
but no fuch rule has been applied for, and therefore we 
are to decide merely whether the arbitrator has exceeded 
his power. The Plaintiff objefts, that Hooper is not 
entitled to the tithe of any fhare of Southivick parifh. 
This matter has been much litigated, and all the per- 
fons who have made awards on it, have been of opinion, 
that fome of the land lay in Kingston. It is faid, (by 
Shepherdi not fworn,) that the poor-rates and other taxes 
of this land are paid in the like proportion between the 
two parifties. Unlefs the parties had obtained a writ 
of partition, or a commiilion out of chancery, it would 
be very difficult for any Court before which an adlion 
refpefting this matter was tried, to acquire a correfF* 
knowledge of this fa£I, and therefore it has occurred to 
every Judge who has tried the caufe, that it would be 
dellrabie to fubmit the whole to fome diftinterefted and 
fenftble man, which has been done in this inftance; 
and the power is couched in very large and unufual 
terms j the parties, doubtlefs, forefeeing the difficulty 
there would be in afcertaining the particular lands, em- 
pow'ered the arbitrator to devife all means for avoiding 

future 
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future litigation. The arbitrator feems to have made 
as wife *and as fit an award as could be made under 
the circumftances* There is no evidence before the 
Court, to ftiew that any injuftice has been done there 
is no impeachment of the conduft of the ^bitrator; we 
therefore fee no objeaion to the aw^rd, and the 

Rule muft be difcharged. 


1811. 


Prosser 

Qorinqe. 


GwILLIM *y..STONE. 


Maj> 16. 


'X'HIS was an aftion upon the cafe. The Pl^ntifF 
declared upon an agreement made between the 
Plaintiff and the Defeit^ant, that the Defendant fliould 
grant to the Plaintiff a leafe of certain ground in Fleet- 
Market for the term of 61 years from Chrifimas then 
next, under the rent of a pepper corn to Chrijimas then 
next, and the yearly rent of 54/., clear of all then 


An agreement 
to grant a leafe 
contains no im^ 
plied engagement 
for general war¬ 
ranty of the land, 
nor for delivery 
of an abftraA of 
the leflTor’s title* 


prefent or future taxes, for the refidue of the term, and 
that the Plaintiff fhould by fuch* leaf? covenant to lay 
out 1000/. in buildings, in three years, and to infure 
the premifes for 1000/. at leaft, in fome public office, 
and in cafe of fire to lay out* the money recovered in 
new ereftions, and that ufual covenants fhould be in¬ 
ferred in fuch leafe, and that the leafe fhould be pre¬ 
pared at the joint expence of the parties: the Plaintiff 
then averred mutual promifes of performance, and 
ftated, that although he, the Plaintiff, had always been 
ready and willing, and ftill was ready and willing to 
perform the agreement in all things on his part, whereof 
the Defendant had always had notice, yet the Defendant 
had not performed the Agreement, but had thereby 
deceived the Plaintiff, in that the Defendant had not 
made out or ihewn, nor had he, nor could he have, any 
fufficient title or power to grant to the Plaintiff fuch a 

leafe 
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leal'e of the faid ground, although he, the Defendant, 
after the making of the agreement, and after' a reafon- 
able time to make out and (hew to the Plaintiff a fufii- 
cient right or title to grant fuch leafe as aforefaid had 
, elapfed, waswrequefled by the Plaintiff to make out and 
(hew to him fuch. a fufiicient right and title; but the 
Defendant had hitherto refufed, and ftill did refufe, 
contrary to the tenor and effect of the agreement, and 
of his undertaking. And he further alleged that the 
Defendant having permitted the Plaintiff to take pof> 
feilion of the ground in expe£lation of the performance 
by the Defendant of the agreement, he the Plaintiff 
afterwards, conhdiiig in the promife of the Defendant, 
did expend large fums of money in and about the en¬ 
deavouring to afeertain the rigjit and title of the De¬ 
fendant to grant fuch leafe, and alfo in and about dig¬ 
ging out the foundations of the buildings fo to be 
erefted, and divers other neceffary and proper works 
for preparing to make and ereik fuch buildings, and the 
purchafing timber and other materials for fuch build¬ 
ings; and the Plaintiff had alfo been deprived of all 
the profits, benefits, and advantages which he ought, 
and might, and otherwife would have derived and ac¬ 
quired from the granting of the leafe. The fecond 
count Hated the agreement and mutual promifes, as in 
the firft count, and averred that the Defendant under¬ 
took, that he, the Defendant, would procure and deliver 
to the Plaintiff an abftra£l of the title to the ground, in 
due and convenient time, for enabling the Plaintiff to 
afeertain the right of the Defendant, to grant to the 
Plaintiff fuch a leafe, and averred his readinefs always 
to accept fuch a leafe, and to perform the agreement on 
his part; and that although the Plaintiff, after a rea- 
fonahle time for <he delivery to him of an abftraft had 
elapfed, T^quefted the Defendant to procure and deliver 
to him fuch an ahftra^, yet the Defendant did not nor 

would, 
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would, in due and convenient time for enabling the 
^ Plaintiff \o afcertain the right of the Defendant to grant 
him fuch a leafe of the ground, deliver fuch abflra£l;, 
but therein wholly failed and made default, and the 
Defendant wrongfully negle£led to furnifh any abftra£l:. 
of title to fuch ground for a long and unreafonable 
time, to wit, hitherto. There was alfo the like allega¬ 
tion of fpecial damage, as in the preceding count. 
There were alfo the ufual money counts. The De¬ 
fendant pleaded the general iffue. Upon the trial 
of this caufe at Guildhall, at the fittings after Mi¬ 
chaelmas term i8io, before Mansfield C.}., the evi¬ 
dence was, that the parties had entered into and 
figned an agreement, « that the Defendant fhould grant 
to the Plaintiff a leafe of the ground in Fleet-market 
“ for 61 years, from Chrifimas then next, under the 
<*' rent of a pepper com to Chrifimas, and the yearly 
** rent of 54/. clear of all prefent or future taxes, for 
« th^ refidue of the term, the Plaintiff to covenant to 
‘‘.layout 1000/. in buildings in three years, to infure 
“ the premifes for loooL at lead, in fome public office, 
“ and in cafe of fire, to lay out the money recovered 
“ in new ereftions. Ufual covenants. The leafe to 
“ be prepared at the joint fexpence of the parlies.” 
The Plaintiff was forthwith put into poffeflion of the 
key and ground, and cleared away the rubbiffi, dug the 
foundation, and purchafed timber and ocher materials 
for his intended buildings *, but on clearing away the 
earth, the workmen came down to a foundation of a 
former building that had ftood on part of the fame 
ground which was included in the Defendant’s plan, 
defignated in the margin of his conveyance, and which 
evidently belonged to the owners of the adjoining pre¬ 
mifes, who were truftees of Bifliop Andrew/^ alms- 
houfes, and who, upon learning the circumftance, eff- 
ferted their claim to part of the ground, heing from 12 

to 
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to 15 feet fquarc at one end, and at the other end about 
25 feet in length, the lofs of which broke in tipon the 
plan of the PlaintifF’s intended building. The Pl^hitifF, 
upon this difeovery, required an abftra£l of the title to 
the premifes to be delivered to him, which was not 
complied with; bpt the Defendant filed his bill in 
equity, praying a fpeciiic performance, or that the 
agreement might be cancelled. Upon an interlocutory 
order, referring it to the Maftey to enquire whether the 
FlaintilF in equity could make a good title to the pre¬ 
mifes, and if he could not to the whole, whether the 
deficient part was eflential to the enjoyment of the pre¬ 
mifes, the Matter reported, that he could not make a 
good title to any part of the premifes, and the Matter 
of the Rolls difmiffed the bill, and diredled the Plaintiff 
in equity tb deliver up his part of the agreement to be 
cancelled. His Honour refufing to make any compen- 
fation to the Defendant in equity for the expences he 
had incurred, but giving him liberty to bring any a£fion 
at law to which he might be advifed. The jury found 
a verdi£t for the Plaintiff with nominal damages, the 
Chief Juftice referving to the Defendant liberty to move 
for a nonfuit, and to the Plaintiff the point whether he 
was entitled to any thing more than nominal damages; 
and if the Court fhould be of opinion that he was, the 
amount was to be referred to the affociate. 


Lem Serjt. in Hilary term laft moved for a rule nifi 
to fet alide this verdiA and enter a nonfuit, and alfo for 
a rule nifi to arreft the judgment. Beji Serjt., on the 
other hand, moved for a rule nyi to increafe the da¬ 
mages, by the amount which the Plaintiff had expended 
in examining and litigating the abftrad, clearing the 
ground, and purchafing materials, and in other expences 
preparatory or incident to the Plaintiff’s intended build¬ 
ing. The Court granted all the rules. 

Bejl 
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Beji i\ow (hewed caufe againft* the two lules which 
the Defendant had obtained. As to the firft, he con¬ 
tended, that both the agreement laid in the declaration, 
and the breach of it there alleged, had been proved. 
The objeftion, therefore, if any, is on the record, and 
does not go to a nonfuit. The PlaihtifF alleges that the 
Defendant did not and could not make a title, and he 
has proved that allegation. As to the fecond rule, the 
agreement to grant a leafe is equivalent to an abfolute 
covenant for title in a conveyance j therefore it is a 
breach of fuch an agreement not to make a title. If 
this aftion had not been maintainable, the Matter of the 
Rolls would not have directed it to be broughtj 


i8ii. 


Gwillim 


V, 

Stoxe. 


Lens control. The Plaintiff ought to have averred a 
dlreft breach of the contrail to leafe, inttead of which 
he purfues this indireitt mode of (hewing that the De¬ 
fendant did not keep his contraff, becaufe he did not 
perform thefe collateral matters. The general iffue in 
affumpfit puts in iffue the truth of ail the allegations; 
therefore the Plaintiff was bound to prove, upon his firft 
count, the allegation, that the Plaintiff entered by the 
Defendant’s permiffion, which^ is a material allegation ; 
but there was no proof in the caufe of any fuch per 
miflion, therefore the Defendant is entitled to a nonfuit. 
Whatever lofs the Plaintiff fuftained, or money he 
expended, he did it in confequence of his having pre¬ 
maturely taken poffeffion, and for his own gratification. 
If the leafe had been actually granted, it was to be a 
leafe with all ufual covenants, and it is an ufual cove¬ 
nant in a leafe, to covenant for the lellbr’s title only 
againft himfelf and all claiming under him, which qua¬ 
lifies the general warranty contained in the words dxdiet 
concejfi. And though fome very cautious perfons infert an 
abfolute warranty in leafes, yet it is not an ufual cove- 

9t nant} 
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^ 1®*^® ^®®8 not contain by implication the fame warranty. 

QWlLLOi 

Stoke. Mansfield’ C. J. The great conteft in this cafe 

was, whether the Defendant’s permilfion to the PlaintiiF, 
who was in great hafte to enter on the ground and 
begin building what he intended to build, amounted to 
any fort of contrail: to reimburfe him for his lofs fuf- 
tained under this permiffion. The Plaintiff could have 
more dire£lly raifed the queflion whether he was en¬ 
titled to a leafe containing an abfolute warranty, if he 
had averred that he applied to the Defendant for a leafe, 
and that the other refufed it: for a leafe mull neceffa- 
rily mean a valid leafe ; and if the Defendant had 
granted him an invalid leafe, of bad refufed to grant any, 
it would have been a breach. Are we to fay that tliis 
agreement contains in it a covenant for good title ? The 
Plaintiff might have called on the Defendant for a leafe 
with all proper covenants, and if he had refufed to ad¬ 
mit proper covenants for title, the Plaintiff might hare 
fued for the breach, and might fo have raifed the quef- 
tion, what are proper covenants. No reliance can be 
placed on the circumftance of the Mailer of the Rolls 
having permitted this a€lion to be brought: he did not 
draw the declaration, neither do Judges give an opl-. 
nion upon that which is not before them. The amount 
of the lofs which the Plaintiff has fuilained is of no 
avail: it was his own folly to take poffeffion before he 
had a title. There is no pretence for the motion to 
locreafe the damages: we have difpofed of that. As 
to the rule for a nonfuit, fuppofe there had been no 
allegation of permitting the Plaintiff to enter; but that 
the declaration had ended with the breach of the De¬ 
fendant’s having no title, and iffue had been joined on 
that breach, and the parties had thereon gone to trial, 

what 
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what would have been put in iflue ? The agreement and 
that breahli. You cannot fay that that breach would 
not be proved, £br there was not a good title; therefore 
the Defendant mult be contented with having the judg* 
ment arrelted. 



GwiLLDf 


V. 

Stone. 


Lawrence J* The averred agreement to make a 
good title certainly is not expreffed in the contra£t, and 
as to the agreement alleged in the fecond count, to de¬ 
liver an abltraft, it is all poetry, the mere fancy of the 
fpecial pleader; there is no trace in the evidence of any 
fuch contra£t. I have always underltood tliat in pur- 
chafes of land, the rule is, caveat emptor g the extent of 
the PlaintifF*s lofs can make no difference. There may 
be ground to arreft judgiyent upon the record, and there 
may be alfo ground for a nonfuit. The breach alleged 
appears to me to be ill alleged, and that is a ground of 
arrefting the judgment. The iffue is on the breach. 
As to the averment of permiiBon to enter, that is a mere 
allegation of fpecial damage. 


Chambre J. We cannot confider the agreement 
as equivalent to a covenant for title in an abfolute 
conveyance. 

Rule abfolute for arrefting the judgment. 
Rule for a nonfuit difcharged; and 
Rule to increafe damages difcharged. 



Cases in easter term 


4%o 


1811. 


Mdj^ 6 . 


The Court will 
not, at the inftance 
of the Defendant 
in an ejeilment, 
interfere againft 
a Plaintiff who 
lays a demife by 
the aflignees of a 
bankrupt without 
their permiflion, 
they having given 
up the property 
to the bankrupt, 
and the Plaintiff 
claiming under 
him* 


Doe, on tjie Demife of Vine and Others, tf. 
Robert Figgins and Robert Sloper. 

John figgins became a bankrupt in 1801, then 

pofleffing a cottage at Devizes^ demifed to Sloper at 
^l, per annum^ zxiA charged with a debt of 15/.; Fine 
and Baifs were the bankrupt’s aflignees, and at a meet¬ 
ing of the commifltoners and aflignees, held about that 
time, it was concluded that the cottage would not be 
worth the expence of a bargain and fale, and therefore 
the bankrupt was permitted to remain in pernancy of 
the rents and profits, which during three years his te¬ 
nant Sloper j by his direftion, paid to Dew, the lender of 
the 15/.J in part liquidatbn of his debt. During that 
demife another Figgins, the father of the prefent De¬ 
fendant, laid claim to the premifes, and Sloper dying, 
he got into poflelTion; and after his death, the Defend¬ 
ant, who was uncle to the bankrupt, alfo took pofleiRon. 
The bankrupt obtained his certificate in 1802, and had 
Cnee conveyed^ the premifes by leafe and releafe to Hub~ 
bard, who paid off the ,15/., and paid a further confider^ 
ation. He had brought this ejeftment to recover the 
premifes, upon the feveral demifes of, amongft others, 
the aflignees, and the comraifiioners,. and had obtained 
judgment, execution, and poflelCon* 

Bejl Serjt., upon an affidavit of Vine, the aflignee, 
that he did not know of the exiflence of this property, 
«nd that the aflignees had never authorized Wejimore^ 
land, the Plaintiff’s attorney, to lay a demife in their 
names iii the ejeftment, had obtained a rule that all 
proceedings might be fet afide with coils, and that th6 
Plaintiffs, or their attornies, ihould pay the Defendants 
their coils, and alfo pay to Mr. Stephen William, who 
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had been folicitor to the commiffion againft John 
and who was the attorney for the Defendant in this ac¬ 
tion, the cofts of this application. 

Vaughan Serjt. now (hewed caufe. He obferved that 
the Defendant’s attorney had not fCntured to fwear that 
the affignees had now eipployed him, or authorized him 
to transfer the ufe of their fuppofed rights to the de¬ 
fence of the prefent aftion ; and he filggefted that the 
contrary was the fadl. That even if they had autho¬ 
rized it, there was no groun.d for the motion i for as 
the adtion had fucceeded, the aflignees were not hurt \ 
there were nO cofts to which they could be liable, and 
as the bankrupt and his ailigns were equitably entitled 
to the premlfes, they had a right to fue in the names of 
the affignecs, upon giving a proper indemnity againft 
cofts, which, if demanded, the Plaintift would have wil- 
lingly given. Wejlmoreiand had fworn he was employed 
by the real Plaintiff to bring this ejedtment, and that he 
had added the demife by the affignees upon the advice 
of his fpecial pleader; it was not now competent for the 
real Defendant to (belter himfelf from the payment of 
cofts under this contrivance. 

• 

Bejly contr^i contended that the Plaintiff’s attorney 
had a£led wrong in uling the name of the aflignees, (by 
whofe folicitor he, Beji, was inftru^led to fupport this 
rule,} in order to dbtain a judgment, which was to he ufed 
adverfely to the Defendant, and he fuggefted that the 
Defendant was the tenant of the aflignees. W^more- 
land had fwom that his fpecial pleader advifed him to 
obtain the confent of the aflignees and commiflioners to 
the laying a demife in their name, and he had not applied 
for that confent. 



vot. m. 


MiEs- 
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i8ii. 

Dae, 
Leflfes of 
Vine 

V. 

E1G61NS. 


Mansfield C. J. This rule mud be confidered as 
obtained at the inftance of Robert Figgins, the l^efend- 
ant, not of the aflignees. Why (hould we interfere ? 
No creditor complains. The opinion of the fpecial 
pleader, that confent Ihould be aOced of the affignees 
and commiflioners, (at lead of the latter, for the legal 
edate never was in the former,) was exceedingly proper, 
becaufe in the event of the Plaintiff*s failure, they 
would have been liable to cods; but the Plaintiff has 
fucceeded, and there are no cods to pay. This is a fine 
contrivance for defeating the action. 


Heath J. Wejlmoreland has exculpate 4 himfelf- 
If the eje£lment had proceeded on the demife of the 
alTignccs only, they might have prevented execution 
from being fuerl out j but here are demifes by others, 
therefore the aflignees cannot prevent the execution. 


Lawrence J. That is an additional rcafon for dif- 
charging this rule. 


Rule difeharged with cods. 


May 8. 


Montagu v. Janverin. 


The fla^ officers *^HIS was an a£tion for money had and received, 

right^tTany ffiare money paid, and on an account dated, brought 

in the gratuity of to rccovcr oiie third part of the amount of the freight 

one half /!<?r ««r., of dollars, Carried by his majedy’s Hoop Plutot com- 

the^captamr^*” mandfed by the Defendant. At the trial before Mans^ 

fhips of war for field Q,. J. and a fpecial jury, at the fittings after Trinity 

carrying public term 1810 at Guildhall^ a verdift was found for the 
treafure on board 

their fhips. Plaintiff, damages 182/. i8j. 4</., with liberty for the 

Kor in the 

freight received by captains for carrying the treafure of individuals. Semble. {a) 


(«) See Brijbant \*Dacrejf fojl, vol, 5., Trin, Term 1813. 


De« 
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Defendant to move for a new-trial, or ujion a cafe to be 
referv^ed, as the Defendant might deem moil expedient. 
The fnbAance of the evidence was as follows: The 
Plaintiff, Admiral Montagu^ before and at the time of 
the failing of the Pluto, hereinafter mentioned, and 
thence, until, and after the time of her return, was 
commander in chief of his majefty’s fhips and vefTels at 
Spithead, and in Porifmouth Harbottr, from Beachy Head 
to the Start, and between Cape Antibes and Cape Barfieur 
on the enemy’s coaft. Previous to July 1808, the Pluto 

was put under the command of the Plaintiff, as fuch 

• 

commander in chief, and whilA it continued under his 
command, he received the following letter, addrefled to 
himfelf, from the under fecretary of the admiralty, 
which was written ajid tranfmitted by the orders and 
authority of the lords c'ommiffioners of the admiralty : 

Sir, Admiralty office, 15th 1808.* 

1 am commanded by my lords commiflioners of the 
admiralty to fignify their dire£lion to you, to order the 
captain of the Solebay to receive on board that fhip five 
hundred thoufand dollars, intended for the kingdom of 
Leon, and proceed with the fame without lofs of time to 
Gijon, and having delivered the fame to Mr. Hunter, the 
Britijb agent at that place, or his deputy Mr. Kelly, to 
return to Spithead, and follow his former orders. If 
you fhould be of opinion that the Solebay cannot be fo 
long fpared from her ftation, you are in that cafe to em¬ 
ploy the Pluto on this fervice; and you will fignify to 
commiffioner Grey their lordfhips’ defire, that he fhould 
afford every affiftance in his power to facilitate tjie fhip- 
ment of the money on its arrival at Portfmouth, 

* (Signed) John Barrow, 

. On the receipt of this letter, the Solebay having previoufly 
left Spithead, the Plaintiff fent to the Defendant, then 
being at Spithead, under the command of the Plaintiff, 
the following order; 


1811. 

Montagu 

V. 

jANVBRiN. 


Gg 2 


By 
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By George Montagu Efi|., admiral of the white, and 
commander in chief of his majefty’s (hips and veflels at 
S^theadi and in Portfmouth Harbour^ from Beachy Head 
to the Startf and between Cape Antibes and Cape Batfieur 
on the enemy’s coaft. Purfuant to dired^ions from the 
lords commilRoners of the admiralty, you are herel^ 
required and dire£ted to receive on board his majefty’s 
{loop PlutOi under your command, five hundred thou- 
fand dollars intended for the kingdom of Leon, and pro¬ 
ceed with the fame without one moment’s delay to Gijens 
and having delivered the fame to Mr. Hunter, the Brilijb 
agent at that place, or to his deputy Mr. Kelly, return to 
Spithead, and follow your former orders. 

Given on board the Royal William, 
at Spithead, i<^th July 1808. 

To Richard Janverin Efq., Geo» Montagu* 

Commander of his majelly’s fhip Pluto. 

By command of the admiral, 

W* A. Davies, Ro. Sec. 

The Defendant, in purfuance of and under that order of 
the Plaintiff, received the dollars on board, failed to, and 
delivered them at Gijon, and returned to under the 

orders of the Plaintiff. The Defendant, fince he per¬ 
formed that fervice, and before the commencement of this 
aflion, received from tfie Treafury, for the freight of the 
faid dollars, the fum of 548/. gs, net, by virtue of the 
following warrant: 

George R. 

Our will and pleafure is, that out of any money in 
your hands that may be imprefted to you for this fer* 
vice, you do iffue and pay, or caufe to be iffued and 
paid, unto our trufty and well beloved Richard Janve¬ 
rin Efq., commander of our (hip Plttto, or to his affigns, 
the fum of 5*62/. ibs., without dedudion and without 
account, which we are gracioufly pleafed to allow him 
for freight 6i fpecie conveyed by him on board our faid 

13 
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fliip frppi England to Gijon $ and this fhall be, as well to 
you for making the faid payment, as to the commillion- 
ers for auditing the public accounts, and all others con¬ 
cerned in palling your accounts, for allowing the fame 
thereupon, a fufficient warrant. Given at our court at 
&. Jameis^ the 2lft day of February i8ai. 

By his majelly’s command, 

(Signed) Broderick, 
To the paymafter-general of W, S. Bourne, 

our guards, garrifons, and W, Elliott, 

land forces. 

Captain Janverinj $ 621 . lor., for freight of fpecie to 
Gijon, 

When an order is fo tranfmitted by the admiralty to an 
admiral commanding m chief, and in confequence of 
that an order is given by him to the captain, the latter 
adfs under the command of the admiral, and not under 
a feparate admiralty order; and the Pluto was difpatched 
upon the faid fervice by the Plaintiff, and during the 
whole of it was ading under his orders. It had been 
the ufage in the navy, previous to the year i8oi, when 
any confideration was made to the captains of any of 
his majefty’s (hips for the freight of private or public 
tnoney, for the commander in chief, under whofe orders 
fuch captains failed, to receive from them one third part 
of all money paid to fuch captains for freight j which, 
if there were more than one flag officer, was divided by 
the commander in chief in certain proportions between 
himfelf and the juidbr flag officers; but if there was no 
other flag officer, the commander in chief kept the 
whole.^ The Plaintiflr had no fuch flag officer under him. 
In i8oi, the allowance, made before that time for the 
payment of freight for the carriage of public money by 
Ihips of war, was difeontinued \ and no fuch allowance 
was paid from that time tUl 1807, when the following 

G g 3 corref-^ 
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1811. 


Montagu 

•V* ' 

Janverin. 


correfpondence on the fubjeft palTed between the^fecre- 
tary of the trcafury and the fecretary of the admiralty. 

Sir, . Treafury chamber, A/arrA 5, 1807. 

The lords commiflioners of his majefty*s treafury, 
having refumed the fubje£t of the allowance of freight, 
claimed by captdins of his majefty’s ihips, for the con¬ 
veyance of fpecie on account of the public fervice, I am 
commanded by their lordfijips to acquaint you, for the 
information of the lords commilBoners of the admiralty, 
that upon a careful confideration of all the circumftanccs 
conne(^ed with the fubjeft, my lords are of opinion, 
that it might be expedient, in cafe the lords of the 
admiralty {hould fee no objedlion to the meafure, that 
captains of men of war fliould have in future, (when¬ 
ever they fhall receive any fpecie on board on account 
of the public fervice), a certain fixed moderate allowance, 
as a compenfation for the care and cuftody of the fame; 
in which cafe, my lords conceive, that one half per arit* 
would be a fair and adequate compenfation, and that no 
more than one freight (hould be allowed, even where 
the money may be tranfliippcd before the arrival at the 
place of its deftination. If the lords of the admiralty 
(hould fee no objeiSlion to the meafure here propofed, 
my lords are alfo of opinion that it would be of great 
advantage and convenience to the public fervices, parti¬ 
cularly on foreign ftations, that a general regulation to 
this effect (hould be made, and communicated to all 
admirals and captains of men of war on fervice. I am 
therefore commanded to defire, that you would requeft 
of the lords commiflioners of the admiralty, ,to have the 
goodnefs to take the fubjecl into their early confidera¬ 
tion, and favour this board with their opinion thereon. 
I am further commanded to fay, that if it (hould appear 
to the lords of the admiralty, that the regulation here 
propofed would be injurious to the fervice of the nafvy, 


or 
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or obje£Honable in any other refpeft, it feems to thf§ 
board tliat it would be for the good of his majefty’s fer- 
vice, that the moft pofitive inftrudtions fhould, in that 
cafe, be given to all admirals and captains' of men of war> 
employed on foreign ftations, to receive fpecie on board 
their refpeftive (hips, when required fo to do by any 
public officer in his majefty's fervice, to fign receipts 
for the fame, and to deliver it at the place of its defti- 
nation, (whenever the»fame can be done without pre¬ 
judice to the particular fervice in which fuch admiral 
or captain fliall be at the time employed,) without any 
charge whatever for freight, or without their being al¬ 
lowed to claim,^ detain, or receive any part of the faid 
fpecie, as a compenfation for their care and trouble, or 
under any other pretence whatever. Their lord (hips 
are the more anxious that this point fhould now be 
finally fettled, as well on account of the great fecurity, 
as well 'as facility, that is given to his majefty's fervice 
on foreign ftations by the ready conveyance of fpecie on 
board his majefty’s Ihips, as becaufe it appears from the 
accounts of fome of his majefty’s commiffaries abroad, 
tranfmitted to the commiffioners for auditing public 
accounts for examination, that lince the regulations were 
made, by which, in compliance with what was the opi¬ 
nion of this board, all commilTaries were forbidden to 
make any allowance whatever to captains of men of 
war for the conveyance of fpecie, fums are not unfre- 
quently chargei) in fuch accounts as having been de¬ 
tained by the feveral captains having charge of fuch 
fpecie, under the pretence of a right founded upon ancient 
u/agCf to ti charge, in the nature of a poundage on the 
fum ihipped, for their care and trouble during the time 
that fuch fpecie was on board; whilft, on the other 
handy it is averted by the commiffioners, that the cap¬ 
tains have in moft cafes refufed to give any receipt for 
tl|e amount of tlie fpecie they havo taken on board; 

G g 4 both 
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x8il» Mth of which practices are wholly inconfiftent with the. 

recolarity and corre£l:ncfs in accounts which the board 
MwnAOXf ® ^ 

requires from its commidkries abroad, as well as from, 
ail other perfons employed in the receipt and expend!* 
ture of the public money. 1 am further to requeft the. 
lords of the admiralty will pleafe to communicate to this 
board whatever regulations they may think proper to 
make on this occafion, that my lords may give inftruc* 
tions accordingly to their commifTaries and other officers 
having charge of any public money on foreign fervice. 

I am, &c. 

Geo. Harrifon. 

Sir, Admiralty office, loth March 1807. 

My lords commiffioners of the admiralty having taken 
into their conlideration the fuggeftions contained in your 
letter of the 6th inftant, upon the fubje£l; of a certain 
allowance of one half per cent, propofed to be made to. 
the commanding officers of men of war, for the care 
and cuftody of fpecie entrufled to them on account of 
the public fervice, command me to acquaint you, for tbe 
information of the lords commiffioners of his majefty’a 
treafury, that their lordfhips are of opinion that no 
naval officer can have any right or claim to demand any 
pecuniary compenfation for the freight of any article 
whatever, wihich is put on board any of his majefty’s 
Ihips of war, for any obje£l:s of public fervice 5 and that 
it is the duty of every naval officer to execute fuch 
orders as are given to him by perfons authorized fo to 
do, without any claim of freight, either for fpecie, or 
£pr any other article whatever. That neverthelefs, if, 
in cqnfideration of what his majefty has frequently been 
pleafed to allow as an indulgence on fimilar occafions, 
his majefty (hould now be graciouily difpofed to dire£l 
that the allowance of one half per cent, fhall be paid to 
(ffie commanding officer who is entrufted with the car¬ 
riage of fpede for the public fervice, the officers of the 

navy 
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nvrjr will undoubtedly receire with due gratitude smd i£fi« 
acknowlldgment any fuch mark of his majelty*a grace 
and favour} and their lordibips wiil« upon any fuch ^ 
notification of his majefty’s pleafure, give* the neceflary JAunnum^ 
dire£tions for carrying this regulation into effect, agree¬ 
ably to the fuggefiions contained in«the communication 
from the lords commiifioners of the treafury. 

I am, &c. 

To G«. Harrifm Efq. , B, Tucker* 

Soon after, the following order was ifiued by the lords of 
the admiralty: 

By the commiifioners for executing the office of lord 
high admiral of the united kingdom of Great j?nV/i/»*and 
Ireland, 'See. The lords commiifioners of his majeily*s trea¬ 
fury having fignified to As their opinion, that a gratification 
ihould be allowed to the captains and commanders of his 
majefty’s.fhips and vefiels, for the freight of all public mo¬ 
nies that ihall be conveyed on board his majefty’s Ihips, at 
the rate of one half per cent., fuch allowance to be made 
once only for every fuch fum of money, however often 
it may have been tranlhipped before it may have reached 
its original deftinarion j we do therefore hereby dired, 
that all officers charged with the tranfport of public 
money, Ihall, upon its delivery to the perfons authorized 
to receive it, obtain a certificate of having fo done; 
which certificate is to be tranfmitted to the lords com- 
miffioners of his majeily’s treafury, who, upon due no¬ 
tice of the arrival of the money at the place of its defti- 
nation, will then dired payment to be made, at the 
rate of 10/. for every 100/. fterling, for the whole paf- 
fage of the money, from its firft embarkation to its arri¬ 
val at the place of its deftination} and all officers who 
may be employed on this fervice, are hereby required 
and enjoined not to detain or withhold,* on any pretence 

what- 
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whatifbever} any part of the public money fo entrufted to 
their charge. 

To the rerpe£tl\re captains and commanders of his 
maj efty*s'Chips and veflels. 

Since making of which order, the captains of his ma« 
jefty*s navy have coitftantly received the allowance men¬ 
tioned in it for conveying public money, and, according 
to the ufage, have been required to pay, and have paid, 
one third thereof to the comthander in chief under 
whofe command they were; but the Defendant having 
refufed, upon the application of the Plaintiff to him for 
one third of the faid money received by him for the faid 
freight, to pay the fame, the prefent adilon was brought 
to recover it. 

Bejl Serj,t., for the Defendant, in Michaelmas^t&cm 
1810, accordingly moved for a new trial, upon which 
occafion Mansfield C. J. obferved, that “ it was eafy to 
underftand how fuch an ufage had arifen. The admi¬ 
ral is commander of, every Chip in his fquadrom The 
articles of war prohibit the captain of a Chip of war from 
taking on board and carrying any merchants* goods 
whatever, except bullion ; but that he may carry. As 
to bullion, however, the" captain is fo completely under 
the control of the admiral, that the admiral has it in his 
power to fay, if you do not allow me this proportion 
out of the freight, you fhall not carry the treafure.” 
If the captain takes on board merchants* bullion, he 
figns a bill of lading for it, like the captain of a mer- 
chant (hip, by which he incurs a dreadful refponfibility, 
and is therefore well entitled to freight from the meiv. 
chant. In carrying government money, at lead in the 
prefent cafe, the captain is under no obligation to the 
admiral; he receives his orders immediately from thofe 
whp have a right to command his fcrvices, the govern- 

me^ 
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ment of the country j and I ihould think that the com- 
penfation* he receives, would make him refponfible to 
government if the bullion Ihould be loft by his miftake. 
Thefe are reafons why he Ihould retain the whole 
freight for his own benefit. When a fleet is abroad, the 
employment of every fhip is, of courfe, under the ad-, 
miral’s dire£lion ; no fhip can take fpecie on board 
without his orders, and if he may fele£t fhips to carry 
fpecie, or employ them <in that fervice at his pleafure, 
it may fometimes happen to be a temptation to an ad¬ 
miral to employ his fhips in a fervice lefs beneficial to 
the nation at large, than that to which they were def- 
tlned by the admiralty; whereas the admiral’s only 
guiding motive ought to be the public fervice. No¬ 
thing, however, was faid at the trial upon the propriety 
or impropriety, or illegality of fuch an ufage.” He 
alfo obferved that “ it made no difference whether the 
fhip were fele£led folely by the admiralty, or nominated 
by the port admiral out of two felecfted by the ad¬ 
miralty.” 


1811. 


Montagu 


v» 
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The Court granted a rule to fhew caufe why a new 
trial ihould not be had. 

Upon a fubfequent day in the fame term, Shepherd 
Serjt., for the Plaintiff, would have (hewn caufe againft 
the rule; but the parties having omitted to furnifh to 
the Court copies of the neceff.iry documents, they 
would not then hear it argued, and fuggefted that it 
might more conveniently be turned into a fpecial cafe ; 
which was accordingly done in the fame term, in which 
the evidence is above ftated; whereon the queftion 
refsTved for the confideration of the Court, was, whether 
the Plaintiff was entitled to recover. If he was, the 
verdidf was to ftand : if not, a nonfuit was to be 
entered. The cafe was argued on this day, when 
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Shepherd Serjt. for the Plaintiff, admitted, (hat there 
was no. written law, by which admirals were entitled 
to claim a proportion of the freight paid to the captain 
for carrying ‘either public or private treafure. The 
claim refted wholly on the pradlice of the navy. But 
it had been recognised in courts of juftice} for in an 
a£lion, in which he was himfelf of counfel, brought in 
1801 by Sir Wm. Parker^ then the junior flag officer on 
the American ftation, againll Mr. Tucker^ the agent of 
Lord St. Vincent^ to recover his proportion of the one 
third part ef the freight, which Lord St, Vincent^ then 
commander in chief on that (lation, had received from 
a captain who had carried fome bullion, the Plaintiff 
fucceeded. Many admirals were called as witneffes on 
that trial, who fpoke to their own practice, and to that 
of old admirals then dead; and they even carried it back 
fo far as the time of Sir George Roohe, and the Plaintiff 
in that cafe recovered, merely on the ground of the 
uniyerfal practice of the navy. Unlefs the Plaintiff 
had been entitled upon the general law to recover, he 
could not have fucceeded in that cafe, for Lord St. 
Vincent had received the whole amount, and the claim 
was not founded on any alleged agreement between the 
parties. In the cafe of Donelly v. Pophamt onte vol. i. 
p. X., it was admitted, that if Sir Home Popham was a 
flag officer, he had a right to recover one third part of 
the fum which Captain Donelly had received for the 
freight of the treafure brought home in the Narcijfus. 
\Man^ld C. J. obferved that in that cafe there was no' 
difpute about the cuftom.] The Plaintiff there did not 
bring the cuftom into difpute, but it was taken for 
granted, that the flag officer, if there had been one, Lad 
a right to ftiare the freight. If, then, there were fueh a 
cuftom formerly, can the ceffation of the pra^fice of 
paying freight to the captains, and the fubfequent order 
renewing it, make any iteration ? It feem8,,that when 

captains 
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captains had carried treafure for the public, an idea had 
prevailed* among them that they had a lien on the 
money; and, it had been their pra£lice to detain a part 
of it, by way of paying themfelves the .freight} Which 
certainly was an illegal a<6: for them to do, unlefs they 
had received permilHon for it from the government. 
This pradicc^ is alluded to and fori>idden, in Mr. Har^ 
ri/ofu^s letter of the ^th May 1807. But the captains 
univerfally received the •freight themfelves, and paid 
over a proportion of it to the admirals: no part of it was 
ever paid by government to the admirals in the firft in- 
ftance. And although the language of the new orders 
is, that « the allowance (hall be made to the captains 
and commanders Qf his majefly’s ihips and veiTels," yet 
the orders rather contemplate that the money fhall be 
paid to the perfons entitled to it, than defignate who 
thofe perfons are. For the duty of obtaining and tranf« 
mitting the certificate, and the prohibition of not re¬ 
taining any part of the money, are exprefsly laid on 
« all officers charged with the public money, and who 
may be employed on this fervice.” Who then are they ? 
The expreffion muft be conftrued in the fame way as 
the prize proclamations, which give a ihare of the prize 
money to the flag officers « dire^ing and affifting in the 
capture that is, it muft include the admirals under 
whofe command the (hip bearing the treafure is dif- 
patched. The Plaintiff therefore was as much employed 
in this fervice, as the Defendant, and is as much en¬ 
titled to his proportion of the freight. If he be not en¬ 
titled to receive his proportion from the captain, the 
cafe of Parker v. Tucker^ cannot be law; for the right 
of a junior admiral to receive his proportion of die third 
part from the lenior admiral, muft reft on the fame 
principle. 


i8ti. 
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Be^ Serjt., who was to have argued the cafe .on 
behalf of the Defendant, was flopped by the 'Court. 

Mansfiet.*d C. J. delivered the judgment. This was 
a point very fit to be decided. In the firft place, it 
is difficult to conceive how there can be a cuftom to 
divide money given by way of bounty. For this money, 
paid to the captains as a gratuity for carrying bullion, 
is a gratuity, which they have- no right to demand; it 
is paying them for that which they are bound to do 
without any gratuity. For the commander of every 
king’s fliip is bound to perform that, and every other 
fervice Ihe is put upon. The gratuity ufed to be one 
per ceni.f and is now one half per cent,^ but for fix or 
feven years, nothing was paid at all. The captains, 
during that period, had no right to any thing: of courfe, 
during the fame pe riod, admirals had no right to any 
thing. In carrying public money, the fame thing would not 
happen, as in the cafe of carrying the bullion of private 
perlons •, there would not be the fame temptation to give 
one captain a preference over another, becaufe the 
government probably feledls the captain who ftiall have 
the charge of tJie treafure. There was fome variance in 
the evidence, as to whether the cuftom extended to 
public money, or to private money only. There could 
be no cuftom as to the amount paid for carrying bul¬ 
lion for private perfons; for the amount of freight of 
private treafure muft depend on the contradl made in 
each cafe 5 bat fome of the admirals who were examined 
at the trial, ftated that it was a pradlice to difpatch fhips 
away from the fleet, and away from the ftation uponwhich 
they were employed, to a diftindl place, for the purpofe 
of carrying private bullion. It ftruck me that thU 
would be a very dangerous pradlice; for an \dmiral 
ought to employ the (hips folely with a view to the 
pubUc kt/icQ j but this would be a pcrpeti\al temptation 
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to admirals to forget their duty, and inftead of employ¬ 
ing, (hips* in the fervice moil ufeful to the public, to 
fend them upon this fervice, in yvhich the admirals 
could find their private emolument. It* is not at all 
wonderful, that when fuch a pra£lice had crept in, it 
ihould continue : for it mufk be very much a captain's 
intereil to obtain the favour of his admiral; and there¬ 
fore he would not venture to conteft the right infificd 
on. The legality of the cuftom has never been dif- 
cuffed in any of the cafes which have arifen. In the 
cafe of Parker v. Tucker^ both parties inlified on the 
cuftom} both agreed that a fhare^as to be taken from 
the captain, for the benefit of one or more admirals, 
and the only queftion was, wherher it was for the be¬ 
nefit of one or of botiv In the cafe of Donelly v. Pop- 
hamy both parties acquiefced in the cuftom. Captain 
Donelly did not mean to quarrel with the whole body of 
admirals, which he muft have done, if he had difputcd 
the legality of the cuftom. But it was fufHcient for him 
to Ihew that the commodore was not a flag officer, not 
being authorized by the admiralty to have a captain 
under him, and therefore, on that ground, not entitled 
to a (hare in the freight. It feems to me quite impof- 
fible that ftich a cuftom ftioufd exift in law, or that 
the pra^icc fhould be known to the lords of the ad¬ 
miralty. If they had approved the pra<SIice, they would 
have noticed it when they made the order for .the new 
allowance of freight. What has been faid refpefling 
the impropriety of detaching fhips from their ftations 
with bullion, mull not be underftood as applicable to 
the prefent cafe, becaufe this treafure was ordered by 
the higher powers to be carried on board the Piuto, and 
not by the admiral, who is, in this inftance, only the 
inftrument to execute their orders. 

The reft of the Court concurring, 

Rule abfolute to enter a nonfuit. 


i8it. 

Montagu' 
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jUfljr 8. / Oliver, Efq. v. Lord W. C. Bentincjc. 


0 Plea juftifying HPHE Plaintiff declared that he had been a good fub^ 
a hbely which flat- colonel of a certain regiment in 

which the Plaintiff the fervice of the Bqfi India Company, and had been and 
was difmifled the retained and employed by, and in the fervice of, the 

pany’s fervice, on Company, as commanding officer of the Molucca IJlands, 

the ground that and as fuch colonel and commanding officer had always 

^red*the*De-°*^* condu£^ed himfelf \dth great integrity, fidelity, and ho- 

fendant, as Gover- nour, and never was guilty, or until the publifhing of the 

libels after-mentioned, fufpe£led to have been guilty of 
dilinifs the Rain- .. , „ . , . - , „ ^ f. 

tiff for the reafons “ffconddtt or violation of the truft repofed in him 

afligned: the plea as fuch commanding officer, on otherwifej and that the 

fufficient lufti&a- Defendant, malicioufly intending to injure the Plaintiff in 
tion for pubiilhing his good name, &c., and to caufe it to be fufpe^fed and 

believed, that the Plaintiff had been and was guilty of a 
fntflal. ^ , , 

grofs violation of the trull repofed in him as fuch com¬ 
manding officer, at Forf St. George in the Ei^ Indies, (to 
wit) at Wejlminjier, the Defendant then and there being 
governor of Madras and its dependencies^ falfely and ma- 
licioully did publilh and caufe to be publilhed concern¬ 


ing the Plaintiff, and concerning his condu£l as fuch 
commanding officer, and concerning the Coutt of Di- 
re^ors of the Company, a certain falfe, fcandalqus, ma¬ 
licious, and defamatory libel, dated Fm Su George, ill 
July 1S07, concerning the Plaintiff, viz. The Honorable 
the Court of Directors having refolved to difmifs Colonel 
J, Oliver of this eftablifliment, from the fervice of the 


Honorable Company, for grofs violation of the trull ref- 
pofed in him as commanding officer of the Molucca 
yiands, the Right Hcmorable the Governor in Council 
dire£ls, that the name of Colonel J, Oliver be erafed 
from the army lift of this prelidency, from the 20th June 
laft, being the date of die receipt of the orders of th<i 

Honor* 
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Honoiable Court at Fori Si. George, by order of the Right 
Honoftble the Governor in Council, (figned) G. Strachey, 
fecretary to government. The Defendant pleaded firft, 
not guilty; 2dly, that before the publilhing and caufing 
to be publilhed the fuppofed libel, to wit, on the loth 
day of February 1807, at Wejlminjler, the Court of Di- 
re£lors of the Eajl India Company did refolve to difmifs 
the PlaintifF from the fervice of the Company, for a grofs 
violation of the truft*repofed in him as commanding 
oflicer of the Molucca IJlands, and did then and tlir re 
order the Governor in Council of Fori St. George, on the 
receipt of that order, to erafe the name of the Plaintitf 
from the army lift of the prcfidency; and that after¬ 
wards, to wit, on the 20th day of June 1807, rt Fcrt Si. 
George aforefaid, to wit, at Wejlminjler, he the Defend¬ 
ant, then and there being the Governor of Fort St. George, 
did receive the faid order of the Court of Directors j 
wherefore he the Defendant afterwards, to wit, on the 
I ft day of July in the faid year 1807, at Fort St. George, 
to wit, at Wejlminjier, then and there being fuch Go¬ 
vernor, in the difeharge of his duty and office as fuch 
Governor, did publifh and caufc to be pnbliffied the fup¬ 
pofed libel, as it was law'ful, &c. He, thirdly, pleaded, 
tliat before the publifl\ing the fuppofed libel, the Court 
of DirciStors of the EaJl India Company, by a certain 
public official difpatch duly made and fent from the 
Court of Diredlors to the Governor and Council of Fori 
St. George, did inform the Governor and Council, that 
the Court of Diredfors had refolved to difmifs the Plain¬ 
tiff from the fervice of the faid Company for a grofs vio¬ 
lation of the tnift repofed in him as commanding officer 
of the faid Molucca IJlands, and did by that difpatch order 
the Governor and Council of Fort St. George on the re¬ 
ceipt of that order to erafe the name of the Plaintiff from 
the army lift of that prcfidency; and that afterwards the 
Defendant, then and there being the Governor of Fort 
VolJH. Hh St. 


1811. 
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St. George did receive the faid difpatch of the Court of 
Directors* Wherefore he, the Defendant, aftervvards, 
then and there being fuch Governor, and as fuch Gover¬ 
nor, in the difdharge of his duty and office as fuch 
Governor, did publifli the fuppofed libel, as it was law¬ 
ful for him to do. .The Plaintiff joined iflue on the 
ftrft plea; and to the fecond rephed, de injurid fud pro^ 
prid s and to the third he replied, protefling that that 
plea was wholly infufficient in law, that he, the Plaintiff, 
before the publifhing the libel, had not been guilty of a 
grofs or other violation of the truft repofed in him, the 
Plaintiff, as commanding officer of the Molucca iilands. 
The Defendant joined iifue on the fecond plea, and 
demurred to the replication to the third plea j and the 
Plaintiff joined in demurrer.- „ 


Bejl Serjt., on behalf of the Defendant, contended, 
that as well the declaration, as the replication to the 
third plea, were open to his demurrer. There is no 
more ground for maintaining this a£fion, than if the 
commander in chief in this country were to promulgate 
any order of his majefly, difmiffing an officer from the 
fervice, there would be for maintaining an af);ion againfl 
the commander in chief and the printer of the Gazette. 
At all events, if the Defendant does not fet out his 
authority with fufficient precifion, it is only caufe of 
fpecial demurrer to the plea. 

Pell Serjt., in fupport of the plea, admitted that he 
did not impugn the right of the court of direflors, or of 
the governor, to difmifs the military officers of the 
Company, but that the Defendant ought not thus openly 
to have publifhed a reafon for the difmiffal, which was 
not founded in fa£l; the plea affigns no ground to war¬ 
rant this; the Defendant avers that the court of direc¬ 
tors enjoined him to difmifs the Phuntifii and therefore 

he 
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lie pubHOied the caufe of his difmiflal: he does not fay 
^^,lhat Ae direftors enjoined him to publifh the caufe. If 
''^is majefty were to difmifs an officer without bringing 
him to a court martial, it would hot fdUow that the rea- 
fons of it ihould be publilhed. 


4S9 

l8li, 

OLivm 

V. 

Bentimck. 


Mansfield C.J. .How (hould an officer in I»£a 
know why he was difmifled, if the reafon affigned is not 
to be made known. *If the court of direftors were pe¬ 
remptorily to difmifs him without affigning a reafon, 
that would be a greater hardffiip on the defendant. If 
he had a time for coming to an explanation with his 
employers, there might be fome reafon to conceal the 
grounds of his difmiflal till after that explanation had 
taken place; but juftice to the Plaintiff requires that it 
fliould thus be publifhed. The libel is in faff a recital 
of the effeff of the autho/ity under which the Defend¬ 
ant zO:Sf and it would be a monftrous thing if the court 
of direffors were to difmifs an officer without affigning 
a reafon. One Ihould be very forry to have any thing 
like a judgment in favour of a Plaintiff in fuch an affioii 
as this, than which a more foolifh or a more mifchievous 
one cannot eafily be imagined: it is much better for 
the Company, for the country, and for the Plaintiff him- 
felf, that the caufe of his difmiffal (hould be (fated, than 
that it (hould be fuppofed that the Ei^ India Company 

did it fuo arbitrio. 

•' • 

/ 

Heath J. It is the conifant praffice here, at home, 
Aat when a delinquent guilty of fome enormity has 
been brought to a court martial, the commander in chief 
has direffed the fentence to be read at the head of every 
regiment. 


Lawrence L I fuppofe the Plaintiff’s objeff wsi, 
to try before a juryi the circumftaaoet of this gentle* 

H h a man’s . 
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man’s condu£t, by a queftibn to be raifed on this record; 
that could never be permitted in this form. But th& 
plea is certainly defe6iive; for the order is ilTued to thes 
governor and council, and it is not ihewn that what the 
Defendant did, he did as governor in council, he only 
pleads that he did it as governor, and does not ihew 
how it became his duty to do this in his individual ca> 
pacity as governor. There is a fufficient libel ftated on 
the declaration to fuftain that: fuppofe* the Defendant 
bad received no fuch difpatch from the Company, 
could he have warranted fuch a publication in that 
cafe ? 


Chambre J. The only doubt I have on the fubjeft 
is, that the plea does not Hate on what account it be¬ 
came an a£l: in the execution of the Defendant’s duty to 
publilh this. Can we fuppofe that he had a right to 
publilh it in hand-bills and newfpapers ? The only au¬ 
thority he (hews, ts for eraling the name from the army 
lift, not for the publication. 

The Court permitted the Defendant to amend. 
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Miller 'v. Robe and Another. 


J^EST Serjt. had obtained a rule to fet afide the award 
of three merchants, upon two grounds; firft, that 
they h.tfi awarded that the Defendants fhould give to the 
Pla'.iuii wrio was the captain of a (hip, a bond of in- 
de.n iic) agalnft a bill of exchange, which the Plaintid^ 
hud given for the ranfom of his vefl'el, the Friendjhip^ of 
wiiicii die Defendants .were owners, contrary’, as was 
contended, to the enadiments of the ftatute 45 Geo, 3. 
c. 72./ 16.; fccondly, that the arbitrators had awarded 
18c/. to thcmfelves for making the award. 


Shepherd Serjt. (hewed caufe againft the (ird objec¬ 
tion, upon the ground that the Plaintiff, who had not 
furrendcred his veflel, but after a raoft gallant a£lion 
W'ith two French privateers of fuperior force, had ran- 
fomed her in a cafe of extreme neceffity, to be approved 
of by the court of admiralty, which was legalized by 
the fame fe£lion, and that the velTel being libelled in 
the court of Jamaica^ as conhfeated, on account of this 
ranfom, he had pleaded the extreme necedlcy, and ob¬ 
tained an interlocutory judgment determining that fa£fc 
in his favour; and that the inftrument recording that 
judgment and giving all cods to the PlaintiiF was exhi¬ 
bited before the arbitrators, who muft be prefumed to 
have found the faft of neceflity. As to the fecond 
objcAion, that the accounts fubmitted to the arbitrators 
were very long, and deferved a large fee j 


The Court diftharged the rule as to all except the Aim 
of 180/., and as to that, directed the prothonotary to 
enquire what was a reafonable fum to pay the arbitrators 
for making their award, and that the fum (hould be ret. 
duced accordingly. 

Beji was heard in fupport of his rule. 

Hh 3 
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Meip 9 . 

If aibitmttws 
award an exceffivt 
fum to be paid to 
themfelves, the 
Court will refer 
it to the prothono* 
tary to reduce it. 

It is competent 
to arbitrators to 
inquire whether a 
ranfom, for which 
the Plaintiff feek* 
to be repaid, were 
juftified by an ex* 
treme neceflity 
within the llature 
4J O 3. c. 7». 
f. 16., which 
enables a court of 
admiralty to al¬ 
low fuch neceflity. 
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The Court per¬ 
mitted a recovery 
t6 be amended 
by inferting an 
ddvoM'fon, which 
had pafled by the 
gfeneral word 
hereditaments, 
but refufcd to in- 
fert a curacy, 
becaufe the right 
of nominating a 
perpetual curate 
was incident to 
and parcel of the 
re«ftorj'’. 


Horne, Demajidant ; Lodge, iTenant 5 Pres* 
TON, Vouchee. 

^SAAC Prejion Efq.,* formerly of Beejlon St, Latu~ 
rence., being feizetl of the manor of Beejlon^ and of 
divers farms in Be^on^ AJhwenhaugh, and adjoining 
parifties, and alfo of the advowfon of Meejion^ and cu¬ 
racy of Ajhmenhaughi in the co.unty of Norfolk, by his 
will, after reciting that he was felzed of certain con¬ 
tingent remainders in fee, and reverfionary eftates in the 
foveral manors, meffuagcs, lands, tenements, and here¬ 
ditaments by him already, (as he thought,) fettled on his 
ion. Jacob, and the heirs male of his body, either by 
the marriage fettlement of. his mother, or any voluntary 
or other fettlements, to prevent as far he could, any 
difpute concerning the fame, devifed “ all and every his 
“ manors, raeffuages, lands, tenements, and heredita- 
« ments in the faid towns, or elfewhere in the kingdom 
of England, to his fon Jacob PreJlon, and the heirs 
« male of his body, and for want of fuch iflue male, 
•* to the heirs male of his (the teftator’s) body.” Ifaac 
PreJlon died in 176B. Ifaac PreJlon and Jacob PreJlon 
Tefpeftively prefented to the living of Beejlon, and alfo 
nominated to the curacy of AJhmenhaugh, In 17721 
Jacob PreJlon, in order to make a tenant to the precipC, 
conveyed, {inter alia), fo much of his manor of Beefon 
as was freehold or charterhold, and all others his 
« manors, meifuages, lands, tenements, and heredita- 
ments in Beejlon St, Lawrence, AJhmenhaugh, Neaies^ 
** head, Bcc. &c., to Lodged* and declared the ufes to 
himfelf in fee. The recovery was duly fufiered. 
Jacob Prejion by his will devifed « all his manors, mef* 
** fuages, lands, tenements, and hereditaments to his Jifiers 
** ilpi ijfue moled* 


Shepherd 
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Shepherd Serjt, now moved on behalf of the devifees 
of Jatob Prejiatii to amend the recovery, by inferting the 
words, ^dowfon of Beefon St. Lawrence, and curacy of 
“ AJhmenhaughf on the ground that the fame pafiTed to 
the tenant of the precipe under the word hereditaments in 
the deed of 1772 to lead the ijCes, upon an affidavit 
that it was believed they were intended to pafs. A 
letter from Jacob Prflon, dated November lyyij to his 
then folicitor, was alfo verified by affidavit, from which 
it appeare# that he had given inftruftions for fufiering 
a recovery and for veiling in himfelf in fee, not only 
the eftates mentioned in his mother’s marriage fettle- 
ment, but alfo all the reft of the Beef on eftate. MiU 
bank s.Jollijfe, 2 Bof is" Pull. 580. n. was cited, where 
the right of patronage to the, curacy was exprefsly in- 
ferted as well as to the reilory. 

M • 

IMamsfield C. J. You may infert the advowfon of 
Beef on, but as to the right of nominating a perpetual 
curate to AJbmenbaugh, how can that be the fubjedl of 
a recovery ? You cannot infert that; it is a thing un¬ 
known to the law it is,, where a layman is re£lor, as 
the Duke of Portland, for inftance, is re£lor in Mary 
bone, and appoints (as he is bound to do) a curate. 

Heath J. The right to nominate a perpetual curate, 
is parcel of the redlory. 

♦ 

Shepherd Serjt. We will give no trouble on that 
point, but infert the advowfon only. 

Rule abfoiute# 


i8{i. 
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Ma^ zz. 


The Plaintiff 
falfifying the De¬ 
fendant’s affidavit 
to change the 
venue* the venue 
was retained* 
though the Plain¬ 
tiff could not 
undertake to give 
material evidence 
in London^ where 
lie had laid it* 
either venue being 
inconvenient to 
one or other of 
the parties. 


Dick v, Norrish. 


JN this a£iion a rule had been obtained by Lens Serjt, 
for changing the venue from London to Ham^nrey 
upon the ufual affidavits that the caufe of aftion arofc 
wholly in Hampjbircy and not elfewhere. 


Beji Serjt. now {hewed caufe upon affidavfts, (bating 
that the a£bion was brought for maliciouily fuing out 
a commiffion of bankrupt, which neceflarily iffiied in 
Middlefexy and fo falfifying the Defendant’s affidavit on 
which the rule was made; but the Plaintiff, although 
his witneffes all refided in town,* and many of them 
were clerks in public offices, who could not be carried 

> t 

down to Winchejler to give evidence without great ex¬ 
pence to the Plaintiff and inconvenience to the public, 
was neverthelefs unable to give the ufual undertaking to 
give material evidence in London, though he could have 
done it in Middlefex, It was further fworn on behalf 
of the Defendant, that all his witneffes refided in Hamp- 
JIjire, and that it would be expenfive and inconvenient to 
him and them to try the afbion in London^ 


Lens Serjt. endeavoured to fupport his motion, nei¬ 
ther party being able to comply with the ufual requifi- 
tions of the Court in the cafe of venue, and, under cir- 
cumftaiices of mutual inconvenience, the rule which 
had been, obtained muft prevail. In the cafe of Holmes 
v. Wainwright, 3 Lajly 329., the Court of King’s Bench 
in a fimilar a£bion made the rule abfolute. 


Mansfield C. J. The Plaintiff cannot legally and 
truly fwear, according to legal apprehenfion, tiiat the 
whole caufe of a^ion arofe in Southampton, becaufe a 

material. 



4^5 


IV THE Fimr-FiAST Teae oe GEORGE III. 

material part arofe in Middlefepc; and it is a queftion 
whether we can change the venue, when there is a 
material inconvenience on both fides; on the one fide 
there would be a material inconvenience * in changing 
the venue, by carrying down witneffes from town, and 
there would be inconvenience on J:he other fide by 
bringing witneffes hither; we therefore cannot change 
the venue. I do not know whether we can now make 
any rule on the fubjeft, "but it would be a very good 
rule, if, with *refpe£l to all other counties in the king¬ 
dom, London and Middlefest were to be confidered as the 
fame. 

Rule difeharged. 


l8it. 

'-^ 

Dick 

V. 

Norbisk. 


Barber, v. Barber and Another. 


May XX. 


T ENS Serjt. had obtained a rule nifi to fet afide the The rule of 
judgment which had been entered up on the 
Defendant’s warrant of attorney, and the feveral writs does not require 
of execution, and to reftore the goods and money that confideration 
had been levied, upon the ground that there was no iJdoilw^on 
defeaaance written on the back of the warrant of attor- the warrant of 
ney, as required by the rule of Court of Michaelmas term ^*^*^|f"a^^arrant of 

42 attorney be given 

to confefs judg- 

_ . ment abfolutely 

Shepherd and Bejt Serjts. now ihewed caufe, contend- for a certain fum, 

ing that no defeazance was required under the circum- although it be 

ftances of the prefent cafe, which were as follow. The 

t * tween the parties 

Defendants, who were traders, in December 1809, com- that it is given 

pounded with their creditors for i ks. 6 d, in the pound, only to indemnify 
^ ^ ^ the Plaintiff 

againfl his furety-> 

Blip for a fmaller fum, that is not fuch a defeazance as needs to be indorfed on the 
warrant of attorney. And the Plaintiff needs not to defer execution till the con¬ 
tingency happens. 


out 
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out of which the Plaintiff* agreed to guarantee to the 
creditors the third inftalmentj confifting of 4/. in the 
pound, and amounting to 5152/* 24^., for which 

amount he accepted bills drawn by the Defendants in 
favour of or for the benefit of the refpe£live creditors, 
which would fall^ due on the d?!ld of April 1811. 
Thereupon the Defendants gave him, on the 7th of 
February 1810, a warrant to confefs judgment in debt 
for money borrowed for 10,000/., upon which warrant 
there was no defeazance indoned. The Defendants had 
alfo, about a fortnight before the date of the warrant of 
attorney, afligned to th^ Fl^ntiff a debt of 2000/. due 
to them from Clarance, and given him a bill of exchange 
for 5000/., drawn by the Plaintiff and accepted by the 
Defendants, dated 27 th December 1809, and payable 
one month after date. It was fworn by the Defendants, 
and had been admitted by the Plaintiff at a meeting of 
the creditors of the Defendants, that the affignment of 
the debt, bill of exchange, and warrant of attorney, 
were all intended merely for the purpofe of indenv- 
nifying the Plaintiff againft his acceptances of the 
5152/. 6 s, 2 d.f and that there had been no money bor¬ 
rowed, or other confideration \ the Plaintiff contended 
Aat they were alfo given for the purpofe of enabling 
him to provide for the difcharge of thofe bills. But no 
other fecurity,, agreement, deed, or declaration, was 
prepared or figned by either party. It appeared that the 
bill of exchange for 5000/., the amount of which re¬ 
quired a 20J. (tamp, was made on a 10^. ftamp only, 
and therefore was void. The Plaintiff figned judgment 
on the 5th of April 1810 for 10,000/. debt, and 40/. 
cofts. The Defendants having again become embar- 
rafled, the Plaintiff, without any previous demand of 
money, or other communication with them upon .the 
fubjefi;, on the iith January 1811, iffued writs of j/teri 
faciasi ditedted to the iheriffs of London and Surrey^ inib 

dorfed 
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dorfed to levy 5152/. 6 s. 2d., befides poundage, under 
which executions the Defendants goods were feifed, 
and upon the Defendants having been declared bank« 
rupts, were fold. After execution levied, {he Plaintiff 
paid his acceptances ^hen they became due. Shepherd 
contended, firft, that the giving the 4 )ill of exchange, 
Ivhich was a collateral fecurity, not the confideration 
of the judgment, upon a wrong ftamp, could not affe£l; 
the judgment. If a Plaibtiff were to levy execution 
under a judgment given without any confideration at 
all, or if this Plaintiff had levied to a greater extent 
than his own liability on his acceptances, the Court 
would reffrain him, not indeed with reference to the 
rule of Court relied on, which does not apply to fuch a 
cafe, but becaufe it would'be an abufe of the authority 
of the Court; but the inadequacy pf the confideration, 
or the total want of confideration, would not make a 
judgment void at law. This rule of Court applies only 
to cafes where the judgment is not to be entered up 
abfolutely, but only in certain contingencies; but in 
this cafe there was no agreement made reftraining thE 
ufe to be n^ade of this judgment*, it was given for the 
very purpofe that the Plaintiff might, by fale of the 
Defendants’ goods, and out of the proceeds, raife money 
to difcharge his own liability. 


4^ 



V. 

Bakxbu 


Lens and Vaughan Serjts. contr 2 t. This warrant of 
attorney is, from the nature of the tranfa£lion, fubjefl 
to a defeazance, namely, that if the Defendants Ihould 
take up the bills accepted by the Plaintiff, he ihould not 
enter up judgment. It was never intended that the 
money ihould be levied in all events. > The debt, too, 
when it ihould be incurred, only by a little exceeded 
5coo/.} the judgment was for 10,000/.; the difparity 
ihews it was intended to be defeazable. on payment of 
the bills, and therefore the Plaintiff was bound to wait 

until 
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until he faw whether the Defendants would pay the 
bills or not, before he could enforce his judgment, and 
there was a tacit defeazance on payment of the 
5152/. 6 s» 22/. 


Mansfield C. J. Could it be laid that the Plaintiff 

lit 

was not at liberty, on this warrant of attorney, to enter 
up judgment the next hour after it was given ? The 
Plaintiff’s paying the bills, in tafe the Defendants fhould 
not provide for them, was the confideration of the war¬ 
rant of attorney, but it does not follow that the con- 
verfe fhould be a defeazance of it. It may not be im¬ 
proper fo to enlarge the terms of this rule of Court, as 
that in future the confideration, as well as the terms of 
defeazance of every warrant of attorney, fhould be ex- 
preffed on the back thereof, but the rule is not now fo. 
The circumftance which has happened fhews the noceffity 
of the Plaintiff’s taking fuch a fecurity ; for he gave the 
acceptances to fave his brothers from bankruptcy; he 
was confeious that he was abfolutely liable to the pay¬ 
ment of the 5152/. on the bills; the creditors might fue 
out a commiffion, and therefore it was neceflary he 
fhould be prepared with his judgment, that if he fhould 
hear any rumour of fuch an intention, he might fue 
out execution inflantly. It is impoffible to fay this was 
a defeazance. There is no fraud on the creditors, no¬ 
thing difhoneft, nothing wicked, nothing imprudent. If 
the Plaintiff had levied more than the amount of the 
bills he had paid, the Court would fet afide the execution 
as to the furplus; but there is no reafon here why we 
fhould deprive the Plaintiff of the advantage he has got 
at law. 


Rule difeharged. 
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Anoi^jymous. 



IN four caufes the affidavits were each of them entitled 
in all the four, 4 lut there was only one llamp on 
«ach affidavit. 


An affidavit 
having only one 
ftamp cannot be 
ufed in more than 
one caufe. 


Bejl Serjt. ohjefted that they could not be read, 
becaufe no indi£tment for perjury could be fuftained 
on them for want of fufficient ftamps to enable them 
to be given in evidence. 


The Court held the objeftion fatal, but permitted 
Clayton Serjt., who was oppofed to him, to amend by 
ftriking out three of the names, and forthwith refwearing 
the affidavits in the fourth caufe, which made them good 
affidavits in that caufe. 


Birch and Others v. Stephenson and Others. May n. 


^OVENANT. The declaration ftated that Lord 
ColeranCf being feized in fee, by indenture of 19th 
July 1728, demifed to Ralph Harwood, his executors, 
adminiftrators, and affigns, amongft other premifes, 
all thofe three pieces or parcels of meadow ground com- 


Refervatlon of 
^Lperzzx^ dur¬ 
ing the laft 20 
years of a term 
for every acre of 
meadow thereby 
demifed, which 
the tenant fhould 


plough, dig, ear, break up, or convert into tillage during the faid laft 20 years of the 
term, and fo after that rate for any greater or lefs quantity than an acre, or lefs term 
than a year. The rent is due in the laft 20 years if the land is then ploughed, whether 
it was firft ploughed within the laft 20 years or before, and the rent continues payable 
during the 20 years, though the land be again laid down to permanent grafs. 

Land fown to clovers with corn is not thereby reflored to a ftate of permanent 
pafture, hut is Hill in tillage. 

If a leafe deferibe demifed land as meadow land, no other evidence is necelTary to 


prove tliat it was meadow land at the comr.i.;ncement of the term. 


motilv 
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monly called or known by the name of Hawke*s parks, 
formerly woodland, with the appurtenances, 'lying in the 
parifli of T^tenbam, (except as therein is excepted), to 
hold the fame (except as thereinbefore excepted) unto 
Hariuad, his executors, adminiftrators, and affigns, 
from the feaft o§ the Annunciatioh then kfl: paft, for 
the term of 96 years, under the yearly rent of 304/.^ 
on the four feafts of St. John the Baptift, Michaelmas, 
Chrifimas, and the Annunciation, and yielding and pay¬ 
ing therefore during the lail 20 years of the term, unto 
Lord Colerane, his heirs and afligns, at the place and on 
the four feaft-days above limited for payment of the 
yearly rent of 304/., the further yearly rent or fum of 
5/. for every acre of meadow or pafture ground thereby 
leafed, which Harwood^ his expeutors, adminiftrators, or 
afligns, or any of them, fhould plough, dig, break up, ear, 
or convert into tillage, or permit or fufFer to be ploughed, 
digged, broken up, eared, or converted into tillage, during 
the faid la(l 20 years of the term, and fo after the fame 
rate for any greater or lelTer quantity than an acre, or for 
any lefs time than a year. And Harwood for himfelf, his 
executors, adminiftrators, and afligns, and for every of 
them, covenanted with Lord Colerane, his heirs and afligns, 
to pay the rent of 304/, yearly and every year during the 
t;rm of 98 years, and alfo the rent or fum of 5/. for every 
acre oi the meadow or pafture ground thereby leafed, 
wluch (hould be fo ploughed, digged, broken up, eared, or 
converted to tillage at any time during the laft 20 years of 
the term, on the feveral days and times, and in fuch 
manner and form as was therein limited and appointed 
for payment thereof, according to the true intent and 
meaning of the feveral reddendums or refervations afore- 
faid; the Plaintiff then averred the leflTees entry, and de¬ 
duced title to the reverfion to the Plaintiffs, and averred 
that on the 30th of Ntruember 1807, at Tottenham afore- 
£ud| the eftate of Harwood ia the premifes, by alGgnment 
16 thereof 
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thereof made, legally came to and ?efted in the Defen- i8li. 
dants, wha entered and were poffelTed, and averring per- 
formance by the PlaintiflFs from the time they became fo 
feifed of the reverfion, yet, protefting that‘the Defend- STEPHUNsoir. 
ants had not, fince they became fo pofTeiTed of the pre- 
mifes, obferved any thing in the leafgi contained on the 
• part of the leffee, the Plaintitfs alleged for breach, that 
after the fealing of the leafe, and during the term, and 
whilft the Plaintiffs were.fo feized of the reverfion, and 
the Defendants were fo pofTeffed of the premifes, and 
within the laft 20 years of the term, and before Chrift^ 
mas-day 1807, old Ityle, to wit, ‘on the 24th day of Ds- 
tember in that year, the Defendants did plough, and per¬ 
mitted and fuffered to be ploughed, divers, to wit, 

65 acres of the faid pieces of the meadow-ground 
called Hawkds parhs^ which ground at the time of the 
making of the leafe was mead&w* and pafture ground 
of the demifed premifes, whereby, and according to the 
tenor and eife^f of the leafe, and die covenant of Har- 
wood fo by him made for himfelf and his affigns with 
the lelTor and his alligns, the Defendants afterwards, to 
wit, on the feaft-day of the nativity of &U John the Bap- 
tiji 1809, old flyle, became liable to pay to the Plaintiffs 
487/. lO/., being at and after thb rate of 5/. a-year for 
one year and an half of the term, ending on the fame 
feaft-day in that year, for each of the faid 65 acres of 
the faid meadow and pafture ground of the demifed 
premifes, fo by the Defendants ploughed, and had ne- 
gle£Ied to pay the fame. The Defendants pleaded in 
bar of the a^ion, that before and at the time of the 
commencement of the laft 20 years of the term, the 65 
acres of ground fo ploughed, and permitted and fuffered 
to be ploughed, as in the declaration was alleged, were 
ploughed, dug, broken up, and in tillage, and conti¬ 
nually from thenceforth until the time when the fame 
were ploughed by the DefeadaQt 8 > m in fame decla¬ 
ration 
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ration mentioned, continued to be and were in tillage, 
and were not, nor was any part thereof, durii^ any part 
ol* the fame laft 20 years of the term, until or at the 
time of their «fo ploughing the fame as aforefaid, meadow 
or pafture ground of the demifed premifes. And for 
further plea, 2510^243/. 15J., part of 487/. 10/., being 
at and after the rate of 5/. a-year for the laft three quar- ^ 
ters of a>year, part of the faid one year and a half of the 
faid term ended on St. John*siJay 1809, old flyle, for 
the tic acres of meadow and pafture fo alleged to be 
ploughed by the Defendants, they pleaded, that they 
did not, within or during the; fame three quarters of a 
year, plough, or permit or fuffer to be ploughed, the 
fame 65 acres of meadow and pafture, or any part 
thereof, nor had or continued the fame, or any part 
thereof, in tillage, in or during all or any part of that 
time. And thirdly, they further pleaded, as to the fame 
part of the fame fum, for the fame time, and acres, that 
they the Defendants, before Michaelmas-day 1 80^ old 
ftyle, to wit, on the 24th day of December 1807, and on 
divers other days and times between that day and the 
laft-mentioned feaft-day, fowed the fame 65 acres of 
meadow and pafture ground fo ploughed by them as 
aforefaid with clover^ and had continued the fame in and 
fo fowed with clover from thence hitherto, and that 
they had not at any time fince the feaft-day had or con¬ 
tinued the fame, or any part thereof, in tillage. I'lie 
Plaintiffs demurred to the firft plea, joined iffue upon 
the fecond, and replied to the third plea, that the De¬ 
fendants, fince Michaelmas 1808, old ftyle, until the 
feaft of St. John the Baptifl 1809, old ftyle, had and con¬ 
tinued the premifes in tillage. The Defendants joined 
in demurrer, and the laft iffue. 

Befi Serjt. in Eajler term 1811 was heard in fupport 
of the dfemurrer. The conftrutition contended for by 

7 the 
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the Defendant that if the whole of the meadow 
land been ploughed up 2o years and one day before 
the end of the term, the Defendants might continue it 
in tillage during the refidue of the tefm, without any 
mcreafe of rent, which is totally oppofite to the leflor^s 
intention. • 


iSil. 


BntcH 
STSPHSSrSON. 


Sellon Seijt., contr}lf contended, that if the whole of 
the land had been ploughed up more than 20 years be¬ 
fore the expiration of the term, the over-ren|| was not 
intended to attach, although it fhould be continued in 
tillage. This was a peculiar cafe. The term w'l fo 
long, that the tenants had a fufficient intereft to induce 
him to make the moil profitable and valuable application 
of the land for the firft 78 years; the leflbr, therefore, 
knew that he could rely on the tenant’s judgment and 
fenfe of his own intereft, to difeover what that moft 
valuable application of the foil would be, whether to 
tij^age or pafturage, and he knew that whichfoever was 
the moft profitable to the tenant for the firft 78, would 
be the moft valuable to the reverfioner to be continued 
for the laft 20 years: all he meant, therefore, to provide 
for, was, that no change detrimental to the leftbr fhould 
be introduced during the laft '20 years, but that the ftace 
of the property which flcill and experience of the land 
had previoufly proved to the tenant to be moft beneficial, 
and which would therefore be fpontaneoufly adopted 
during the greater part of the term, ftiould be continued 
during the latter end of the term for the lefibris benefit. 

‘ There would be great hardfliip attendant on a different 
conftrud^ion : for an affignee, taking the term after 70 
years, has no means of knowing which acres were in 
pafture at the commencement of the term, and may 
fubjeff himfeif to over-rents to an enormous extent. 
This, too, is in the nature of a penalty, againft which 
the tenant may be relieved. \Mansfittd C. J. You 
VoL. III. I i muft 
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muA enibtce that argument in a court 'equity, it can- 

not be liftened to in a court of law i but a very great 

authority in a court of equity has faid, that a refcrvation 

of looLfer acre for ploughing pafture land, is not a 

penalty.} If the alllgnee is not the hrA perfon who 

ploughed up this land, he did not convert it to tilla^, 

and is not therefore within the breach, nor fubjedl; to 

the increafed rent, for thofe words can apply only to 

the firft a£l of breaking up. The Defendant is in by an 

undei>leafe, and had no notice of the covenant. 

% 


Mansfield C. J. Really, Brother, on the words of 
this covenant there is no doubt \ we cannot tell exadlly 
what was the reafon of inferting this reddendum, but we 
may fuppofe the leflbr thought it would be clearly more 
advantageous to the lellee to let the pafture lie till to* 
wards the end of the leafe; but that he might be 
tempted in the latter end of the term, by the immenfe 
profits attending new broken land, to purfue a cour^ 
for his own profit which would be injurious to the 
inheritance: but we cannot fpeculate upon the reafons 
which induced the parties to enter into this contract 
we mull be bound by the words, which are, “ the mea¬ 
dow or pafture ground hereby leafed.” It is argued 
that the meaning is the fame as if the parties had fatd, 
« which (hall be meadow or pafture at the commence¬ 
ment of the laft 20 yearsif they had meant that, it 
would have been very eafy to have faid, any land which 
(hall be meadow or pafture at the commencement of the 
laft 20 years of the term. That would, however, have 
been a very improvident contrail' on the leftbr’s part; 
for the tenant would have had nothing to do but to 
begin ploughing, no longer before the commencement of 
the laft 20 years, than would fuftice him to pafs the 
plough over the whole of the meadow and pafture 
ground before the laft 20 years begun. The cafe has 
3 been 
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been’argued as if the words were, plough, dig, ear, mnd 
. convert into tillage j and it has been faid there could be 
no breach unleis it were the Defendant who converted 
it into tillage } but the words are, plough, dig, ear, or 
convert into tillage, and we * cannot fubftitute ne^ 
words for thofe which the leilbr has ufed. And even 
if that were not the motive for inferting this covenant 
which I have fuppdfed, but if it were in the leflbr’s 
mind that the lefiee might be at liberty to plough it all 
up during the firfb 78 years of the leafe, then this refer- 
vation would operate to compel the tenant to let all 
which was ever meadow at the time of the demife, be 
pafture again for the lalt 20 years. 

• 

Heath J. I agree with my Lord in the conftru£Iidti 
of this reddendum : it precludes the tenant from plough¬ 
ing during the laft 20 years, whether the land was firft 
pj^oughed before the beginning of the 20 years or after, 
the words ear, plough, &c. apply, if the pafture land had 
begun to be ploughed before the 20 years, and the 
words “ convert to tillage” apply, if the pafture land 
firft began to be ploughed afterwards. Hie value of 
the reverfion of tillage land is much lefs than of pafture 
land, which is a fufficient reafon why a leftbr ihould 
infert fuch a covenant. 

Lawrence J. I am of the fame opinion. I agree 
with my brother Sellon that it was a matter indifferent 
to the leffor what was done during the firft part of the 
leafe, fo long as his reverfion was not injured $ therefore, 
he fays, you may do what you will during the firft 
period, but whatever was meadow when I demifed, 
muft be meadow for 20 years before I take it back, that 
I may receive it in the ftate of ancient meadow. 

U a 


Chamseb 
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pHAMBRE J. There is no fort of ambiguity what- 
ever in thefe words: they are alternative; the firft , 
words, ear, plough, dig, &c. apply to the cafe of the 
meadow land being plouged up before the laft ao years 
of the term, the other <words provide for a beginning to 
plough up during the latter part of the term. It is per- 
fe£ 3 :ly well known that the value of the inheritance of 
tillage land is much lefs than of nfeadow land. There 
is no doubt or queftion upon the cafe ; the leflbr 
has chofen to ufe thefe words, and we cannot vary 
them. 

Judgment for the Plaintiff. 

Shepherd Serjt., in fupport of th^ demurrer, and Lens 
Serjt., in fupport of the pie?, took notes for a further 
argument, but the Court refufed it. 

The iffues were tried at the Wejfminjier fittings after 
7>iw/yterm 1811 heiot^ MansJieldC.}.^ when the evi¬ 
dence was, that the clofes mentioned in the declaration 
had been in tillage for about 40 years paft : and no evi¬ 
dence was given, except the leafe, of their having ever 
been in any other ftate. Tliey were ploughed in 1807, 
and bore corn at the harvefl: 1808, with which com red 
clover and white clover were fown, and two crops of 
hay were cut from the clover in 1809; the land had not 
been fince ploughed, in confequence, as it appeared, of 
the tenant’s apprehenfion of the prefent aftion. It was 
proved by a perfon of ikill that a good farmer, intending 
to lay down arable land to permanent pafture, would 
not have proceeded by fowing merely clovers for that 
purpofe. The witnefs confidered it as land ftill in til- 
lage, although it had not been fince ploughed. Lens 
Serjt., for the Defendant, contended, that the land had 
not been and was not now continued in tillage} and 
(liat he was therefore eniiUed to a verdidt on thefe 

iffues. 
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iiTues. He aUb made a point, which did not arife 
the record, that if the land was not continued in tillage, 
the over>rent would ceafe. Mansfield C. J. was clearly 
of opinion, that the rent would remain payable during 
the refidue of the term, whether the land continued in 
tillage or not; but held that the eridence did not prove 
that the land ceafed to be in tillage; and dire£fed the jury 
. that fo long as the land remained in corn, or in clover fown 
with the com, it was in a ftate of tillage. In order, however, 
to enable the Defen(!ants to raife- this queilion, it wal 
agreed by the PlaintiiFs, that it Ihould be found for the' 
Defendants that, as to one acre, they had laid it down to 
permanent pafture for the lafl three quarters of a year 
ilated on the record ; and as to the refidue, the jury 
found a verdiGt for the Plaintiffs, with liberty for them 
to move to increafe•their damages by entering up judg¬ 
ment non ohfiante verediBo, fot the three quarters rent of 
the other acre, in cafe the Court ihould be of opinion 
that the laying down that land to permanent pafture did 
not extinguiih the increafed rent thereof. 



Birch 


V, 

STfipBsmoir- 


Accordingly Shepherd Serjt. having on a former day 
in this term obtained a rule nfi to increafe the da¬ 
mages, (upon which occafi9n the Court agreed that the 
PlaintiiFs might well have demurred to the two la(t 
picas,) 


x,^M/and Selhn Serjts. on this day fhewed caufe : they 
contended that the over-rent was to be payable only fo 
long as the plough was going, and called in aid of their 
conftruftion the words of the reddendum^ that the rent 
was to be ** after that rate for any lefs time than a year” 
that the land might be in tillage. 


Shepherd and Befi, contrhf applied this exprefilon to 
the contingency of the tenant breaking up fome of the 

I i 3 land, 
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land, at a time when lef$ than a year of his^ term might 
remain unexpired; admitting, that the leffor had fo far 
m%de an improvident contra^^, as it would permit a 
tenant to fcourge pailures of ,a century’s prefervation 
with an exhaufting fummer crop, while there was lefs 
than a fingle year’s over-rent referved in that cafe to 
compenfate the ledbr for the deilru6:ipn. 


The Court held it to be clear, that laying down 
the land to permanent grafs again*, would not proteft 
the lelTee from the future accruing over-rent, and made 
the 

Rule abfolute. 


Maj 14. 


v I* 

Thomas v. Rhodes, (a) 


A bankrupt, 
who had brought 
an adUon to try 
the validity of his 
commiflion, and 
obtained a verdidi, 
pending a rule 
to fet it aGde, 
fecretljr confeiled 
judgment to one 
of his allignees, 
who was the pe¬ 
titioning creditor, 
for a fum of 
money in dif- 
charge of hi$ debt 
and the cofb of 
the acilion, in con- 
iideration of the 


Second commifEon of bankrupt, (a firft having 
been fuperfeded for want of evidence of the aft of 
bankruptcy,) iffued againit fhe Defendant on the petition 
of the Plaintiff, whereon the Defendant was adjudged 
a bankrupt, and the Plaintiff and other perfons proved 
debts under the comraiffiori to a confiderable amount, 
and the Plaintiff and Lever y a creditor, were chofen 
afRgnees under that commiffionj^ and empowered Gray 
to take the Defendant’s goods, under \vhich authority 
Gray did take them. The Defendant thereupon com¬ 
menced an aftion in this court againfl; Qray for fo do¬ 
ing, which aftion was defended for Gray at the expence 
of the Plaintiff' and by his attorney, being the folicitor to 


the petitioning creditors confenting not to oppofe the bankrupts petition for a /uper^ 
fedeas* The Court fet aiide the judgment, on the bankrupt’s 'application, on 5 Ceo* a. 
f. 30. yi 24. 


(a) Chamire J. was abfent on this day in conTequence of indiipofitlonjt 

the 
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the commiifionj and upon the trial, bef<M:e Mmj^eldC.Jt 

the Defendant obtained a verdict for the value of die 

• 

goods, fubjefl to leave to move for a new trial. In 
Trinity term 1809 a motion was made, and a rule nifi 
obtained for a new trial, and in the following vacation, 
pending that rule, a treaty of compromife took place 
on the behalf of the Defendant, and the PlantifF, with¬ 
out the knowledge of Levety the other affignee, and 
without the knowledge of any of the creditors of the 
Defendant, who had proved debts under that commif- . 
lion, except the Plaintiff; in purfuance of which treaty, 
an agreement was entered into, and figned by the Plain- 
tifi> Defendant, and Gray, on the 26th day of OSicber 
1809, the original of which agreement was left in the 
hands of the Plaintiffand at the fame time tlie De¬ 
fendant executed a warrant of attorney, to confefs 
judgment at the fuit of the Plaintiff, for 400/., fubje£t 
to a defeazance. The agreement recited that Gray, by 
the authority of the aflignees under the commiffion, 
had taken away divers goods of the Defendant, and 
then had the fame in his poffeltion, and that a verdi^ 
had been obtained in the aflion by the Defendant 
againft Gray for 65/., the reputed value of the goods, 
and cofts, and that if the ver^id^ (hould ftand, the le¬ 
gality of the commiilion would be negatived, but that 
Gray had obtained a rule niji for a new trial in that 
aQion, whereby the application of the Defendant to the 
Lord Chancellor, to fuperfede the commlffion on the 
footing of that verdidl was neceffarily deferred till next 
term; and that to obviate that, and other difficulties 
and inconveniences, and to put an end to various liti¬ 
gations and difputes, the Defendant and the Plaintiff, 
the petitioning creditor for the commiffitm, had that day 
come to an account, in which the Plaintiff had credited 
the Defendant a fum of money as the eftimated amount, 
and in full difeharge of his cofts of the aflion againft 

I i 4 Gray, 


1811. 
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Gra^i and recited, that all other juft allowances of debts 
and credits, for cofts and otherwife, had beeii made 
between the Defendant and the Plaintiff, and that the 
liquidated balance' in favour of the Plaintiff was 200/.9 
which the Defendant, by the direftion of the Plaintiff, 
thereby fignified, bad that day fecured to be paid by a 
warrant of attorney bearing even date, (and wjiich war¬ 
rant of attorney the Plaintiff thereby declared to be in 
full fatisfadion and difcharge of all his demands on the 
Defendant, and on his eftate and eSe€ts,) and it wag 
thereby declared and agreed between the three parties, 
that the goods (hould be reftored to the Defendant, and 
ihould be conveyed at the expence of Gray to the De¬ 
fendant’s dwelling-houfe within fix days, and which 
goods fhould be accepted and trken by the Defendant 
in full fatisfa£lion and difcharge of the 65/. damages ; 
and that the a£f ion fhould be no further profecuted; 
and it was further agreed that the commifhon fhould be 
fuperfcded on the petition of the Defendant for that pur- 
pofe, without any oppofition to be made by the Plain¬ 
tiff, but who, on the o^cf hand, fhould do every thing 
in his power to forward and effedl the fuperfedeas: and 
laftly, that in cafe either from the interference of Lever, 
the other affignee, or other creditor or creditors, or 
otherwife, the Lord Chancellor fhould refufe to fuper- 
fede the commiflion on the petition of the Defendant, 
(fuch proceedings for the fuperfedeas to be forthwith pro¬ 
fecuted by the Defendant or his folicitor, and in no 
ways neglefted,) then the warrant of attorney fhould 
be null and void, and fhould be delivered up to be 
cancelled, and that Gray fhould be liable to the cofts of 
that adkion, to be taxed ; but with refpe£l: to the 65/. 
damages, given by the jury. Gray was, on the refto- 
ration of the goods, within the time and manner afore- 
faid, wholly releafed apd difeharged therefrom. 


The 
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The defeazan'ce on the .warrant of attorney, dated y8ii. 
that it was given for fecuring the payment of the fum 
of aoo/. and intered, to be paid, as to 33/. Sd., 
part thereof, on the 26th day of O^ober i8io, and the Rhodba 
remaining fum of 166I. 13/. 4^/., by quarterly payments 
of 8/. 6s. td.i each then next follqjiving} that fum of 
200/. being a balance of the fum of 401/. due from the 
Defendant to the Plaintiff, after allowing what money 
the Plaintiff might have received under the two com-« 
miffions iffued againd the Defendant, or that might be 
due from the Plaintiff to the Defendant, and after air 
lowing all cods, charges, daihages, and expences that 
the Defendant or his folicitor might have, or claim, 
againd the Plaintiff or Gray, or either of the adignees 
under the two commidions iffued againd the Defendant, 
or any cods or charges the Defendant or his folicitor 
might have or claim againd the * Plaintiff, Gray, or the 
adignees under the two commidions, for any proceedings 
that had already been had, or might hereafter be had, 
under or by virtue of any petition, order, a£tion, judg« 
ment, or in any wife however^ the Plaintiff not op> 
pofing the Defendant’s applying for and fupcrfeding 
the lad commidion againd him by the Plaintiff. But 
that no judgment was to be entered up or execution to 
iffue againd the Defendant, till default fliould be made 
in payment of feme one indalment of the fum of zoo/., 
and in cafe of fuch default execution diould iffue only 
for the indalment or indalments due, and not for the 
whole remaining debt, together with the cods of the 
judgment on the fird levy, and the cods of the execu¬ 
tion and officer on every fuch levy; and the judgment, 
if entered up, was to dand without being revived till 
the whole of- the principal and intered Ihould be fully 
paid off and fatisiied. The Defendant afterwards pre- 
fented a petition to the Chancellor to fuperfede the com- 
miffion, on the ground of the verdid againd Gray, 

with 
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with which petition the Plaintiff was (erred, and 
which came to a hearing in due courfe, and nb counfel 
or folicitor appearing for the Plaintiff, His Lordlhip, by 
his order, dated the xoth of March i8io, ordered the 
commilfion to be fuperfeded accordingly. The Plaintiff 
having entered up judgment on the warrant of attorney, 
and executed a writ of fieri facias^ and a writ of capias 
adfaiisfaciendumt on which writs the Defendant had 
paid into the hands of the Sheriff of Middlefex fums 
amounting to 53/. 10/. Pell Seijt. had on a former 
day obtained a rule nifi that the judgment might be 
vacated, and that the feveral writs of execution iffued 
and executed thereon might be quafhed, and that the 
fum of 53/. loj-., paid by the Defendant into the 
hands of the Sheriff of Middlefe^ inight be . returned to 
the Defendant. 

• 4 ' 

Beji Serjt. now (hewed caufe: he contended that the 
ftatute 5 G. 2. c. 30. f. 24. would not ailifl: the Defen¬ 
dant in this cafe; tha^atute, he faid, as was manifeft 
from the preamble, was made for the benefit of cre¬ 
ditors, and if this appHcation had proceeded from a 
creditor who had been hindered of his debt by this 
tranfa£rion, there might have been fome colour for the 
application: but this motion originated with the bank¬ 
rupt himfelf, who being party to the fraud, if it were a 
fraud, fo far as related to the intereils of the other cre¬ 
ditors, both he and the Plaintiff were in pari deliEio, 
and the Court would not ailift him. Tranfadiions, 
fraudulent as they refpe£t others, are good as between 
the parties, and it was not competent to the Defendant 
to impugn the fecurity he had given, after having reaped 
the fruit of his z£k. 

Shepherd Serjt. and Pell in fupport of the rule. The 
preamble of the feflion (hews that the was made as 

well 




483 


' in the FiFTY-fixiT Ybab ot QEQRGE HI. 


well to prote£t thp bankrupt himfelf fircun oppreilion, ‘ 
fo that no advantage might be taken of the hardfliip 
of his iituation, as to prote^k his property from an 
undue application. The procefs of the Court is here 
put in force', if not illegally, yet unduly, and the Court 
will therefore interfere to fet it afide. The accord of 
the Plaintiff to the fuperfedeaSt by not*coming in to op- 
pofe -it, is, itfelf, a fraud on the rights of the other cre¬ 
ditors and the juftice of the country. 


2811. 

Tuomai 


V. 

Rhoobs, 


Mansfield C. J. This cafe is a little flngular in its 
circumftances. The bar have not found, nor do I 
know, any cafe exactly iimilar. But it is plain that 
the legiflature thought, and all mult concur in that 
opinion, that it is wrong that any man fuing out a com- 
miilion, fhould gain an advantage to himfelf, in which 
all the creditors do not lhare. • Here, the firft com- 
miflion was fuperfeded by order of the Chancellor, 
(there not being,evidence then to fupport it,) and a 
fecond commifTion being fued out, it is a doubt, whe¬ 
ther, on the verdi£i, it could be fupported; the Plaintiff 
was the petitioning creditor and affignec j it was his duty 
to fupport the commiflion if it poffibly could be fup¬ 
ported. This fecond commiflion is taken out on the 
fame debt, due to the fame petitioning creditor, on the 
fame a£l ofbankruptcy. What then does the petitioning 
creditor do ? After receiving his dividends pari pajfu 
with other creditors, he puts aoo/. in his pocket, thus 
applying to his own ufe the other creditor’s money 5 
for it is Rated that the 200/. is a balance due to him 
after the fums^ he has received. It appears therefore 
that he confents to fuperfeding the commiffion upon 
having that fum of 200/. fecured to him by warrant of 
attorney. This gave ^he Plaintiff, as a creditor, an ex¬ 
traordinary advantage, for it not only deprives the others 
of their dividends under the commiffion, but puts the 

Plaintiff 
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If a caufe^ 
vrhich is meant to 
be defendedi is 
called on» and 
tried as an unde¬ 
fended caufey in 
confequence of the 
Pe Pendant’s at¬ 
torney negle<St- 
ing to deliver 
his briefsy the 
Court will grant a 
new trial) com. 
p?lling the Defen¬ 
dant’s attorney to 
pay the cofts* as 
between attorney 
and client) out of 
)us own pocket. 


Plaintiff in a very favourable iituation for fecuring hit 
own debt, to. the exclulion of the other credit9r8; there¬ 
fore it is fit that the judgment and execution fhould be 
fet afide. . ^ 

Heath J. I am of the fame opinion. This tranf- 
aftion is bottomed in fraud with refpefb to the other 
creditors, and in oppreffion with refpe^i to the bankrupt. 

Lawrence J. I do not think the circumftance of 
the application being made by the bankrupt, makes 
any difference ; for the a£i: was made for the protection 
of bankrupts. 

Rule abfolute. 


pE Roufigny V , Peale. 

'^HIS caufe had ftood firft in the caufe-paper for trial 
at a fittings in term} when the caufe was called 
on, the Defendant’s attorney had delivered no brief to 
his counfel, although he had had a confultation with 
him the preceding night; and the caufe being thus un¬ 
defended, a verdict paffed for the Plaintiff. Soon after 
the verdi£t had been recorded, the Defendant’s attorney 
came into court with a brief to inllrudl his counfel to 
defend the caufe. 


Vaughan Serjt. now moved to fet afide the verdict, 
and have a new trial, on payment of Colls. 

The Court held, that it would be only encouraging 
the negligence of attornies, to grant fuch an indulgence, 
in the ordinary way, at the client’s cxpence: attornies 
ought to know that they are amenable tO their clieixts 

for 
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for the con^quences of fuch negleft ; neither would it i8ii. 

be putting the PlaintilF in the fame htuation if they were " _ “ 

to grant the rule on the payment of cofts between party 

and party; they therefore granted a rule which on Peat.*. 

a fubfequent day was made abfolutey for a new trial) 

upon payment by the Defendant’s attorney, out of 

his Own pocket) of all cofts as between attorney and 

client. 


Doe, on Demife of Prior and Wife, v. hiay 15. 

Salter. 


J^ENS Serjt. moved for an attachment againft the 
leflbr of the Plaintiff, for not paying the cofts of the 
nonfuit) which had paffed upon the merits, in this eject¬ 
ment: he move<f upon an afHdavit that a capias ad fatis- 
fa'ciendum had been fued out againft the nominal Plain¬ 
tiff, and ferved on the leflbrs of the Plaintiff, and as 
they had not paid the cofts upon fight of that writ, and 
the allocatur of cofts, it was conceived they were now in 
contempt. 


The only mode 
of recovering the 
cofts of a nonfuit 
upon the merits 
in ejectment, is to 
ferve the leflbr of 
the Plaintiff with, 
a copy of the 
confent-rule, and 
allocatur of cofts, 
and to attach him 
if he does not 
obey. 


The Court held that the only mode to get the cofts of 
a nonfuit, whicTi proceeds upon the merits, in ejeClment, 
is to ferve the party with a copy of the confent-rule, 
and allocatur of cofts ; after which, an attachment may 
iffue: and Mansfield C. J. exprefted a hope, that no¬ 
thing fo abfurd as a capias ad fatisfaciendum againft the 
nominal Plaintiff would ever again be heard of. 

Rule refufed. 
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After an order 
of reference has 
been made -with 
the confent of 
counfel and at¬ 
torney! the Coiht 
will not fet it afide 
on an afiidavit by 
a party eaprefsly 
denying his at¬ 
torney’s authority 
to refer; though 
the application be 
made before any 
Itep taken by the 
arbitrator! except¬ 
ing the appoint¬ 
ment of a meeting* 


Filmeb. V. Delber. 

^LATTON Se^t. moved to fet afide an order of nifi 
pritts by which this caufe had been referred to a 
barrifter» on an affidavit by the Defaidant, ftating that 
fhe had exprefsly defired her attorney not to confent to 
any role of reference. No ftep had yet been taken by 
^he arbitrator, excepting that he had appointed a diftant 
day for a meeting, in order to give time for this motion. 
In anfwer to a qneftion by the Chief Juftice, whether 
there was any precedent for the Court’s interference in 
fuch a cafe, Clayton Serjt. cited the cafe of The Mayor 
of Morpeth Lord CarliJUf ante^ 378., where the Court 
intimated that an application might be made to them 
to vary tfie terms of the rule of reference. 


Mansfield C. J. That was where it was thou^ 
that the intention of the parties had been mifunder- 
flood; but here is an exprefs agreement to refer pro¬ 
perly entered into by counfel and attorney; it is now 
faid that they had no authority to enter into that agree¬ 
ment ; if fo, the Defendant’s remedy is by a£lion againft 
her attorney. There would be no end to thefe applica¬ 
tions if the Court were to interfere $ fuch interference 
would lead to coUofion; when a party did not like the. 
profpe£l of the reference, he would fay that he had never 
given his attorney authority to refer. 


Rule refufed* 
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Thackthwaite V . Cock and Others, Affignees 
of Moore a Bankrupt. 


^HIS was an action of trover for'hops. Upon the 
.trial of this caufe at Guildkal/t at the fittings after 
Michaelmas term i8to, before Mansfield the cafe 
appeared to be, that the Plaintiff, in November 1808, 
purchafed 78 pockets of hops, the goods in quellion, of 
Moorcf who was a hop-merchant, and paid for them, 
and agreed with him that the hops fhould remain in 
Mmre '9 warehoufes at the rent of a penny a pocket prr 
week until the Plaintiff fliould think it advantageous to 
re-fell them. In i^io Mbore became a bankrupt, and 
his afiignees, finding thefe goods on the premifes, and 
conceiving thefe hops to be goods in the ordering and 
difpofition of the^bankrupt, within the ftatute 21 Jac.t, 
19. / ii.y refufed to deliver them to the Plaintiff. 
The Plaintiff endeavoured to take the cafe out of this 
ftatute, by proving a cuftom of the trade for purchafers of 
hops to permit their hops to remain upon rent in the hop- 
merchants' warehoufes: one witn^s had known hops to 
remain five years, and another nine years, in that man¬ 
ner, and all the witneffes fpoke to the frequency of tlie 
pra£tice. The bankrupt, being called as a witnefs, 
ftated, that when the Plaintiff made his purchafe, he 
had afked of the witnefs, whether it was not ufual to 


A cuftom that 
purchaftrs of hops 
from hop-mer. 
chants ihall leave 
them in the mei^ 
chant's warehoufe 
for the purpole of 
re&Ie, upon rent, 
undlftinguiflied 
from the mer¬ 
chant's ftock, is 
not fuch a cuftom 
of trade as will 
prevent the hops 
from becoming 
the property of 
the merchant's 
affignees, in cals 
of bankruptcy, 
as being in has 
pofleflion, order, 
«id difpofition. 


leave the goods on rent in the fame warehoufe, who 
anfwered that it was; he admitted, however, that he 
had feldom known any left fo long as thefe. The hops 
were expofed to the view of perfons coming into the 
warehoufe to purchafe, promifcuoufly with the other 
goods of the bankrupt i they were not diftinguilhed by 
any conlpicuous mark from Moor/s goods, becaufe any 
< thing that would draw attention to the length of time 

they 
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they had been on fale, would hurt the iale of them. No 
rent for warehoufe room had been charged dr received 
before the time of MoofX^s bankruptcy^ but an offer to 
pay had been made by' the PlaintifiF to the affignees. 
The jury found a verdifl for the Plaintiff^ with one 
(hilling damages) the Defendants undert^ing to deliver 
the hops. 

Lens Serjt. having in the laffc term obtained a rule nifi 
to fet afide the verdidf and enter a nonfuitj 

Shepherd and Bejl Serjts. in this term (hewed caufe. 
They firfl: obferved, that the form of the rule was 
wrong, for that if the Defendants fucceeded, they 
would be entitled only to a new trial, not to enter a 
nonfuit. They contended that as Moore had no general 
authority from the Plaintiff tp fell thefe goods, but 
merely held them upon rent, he had/not the poffeffion, 
order, and difpofftion of them as owner, neither did he 
take upon himfelf the fale, alteration, or difpofftion of 
them as owner. The words in the ftatute were all con- 
nedfed by a copulative, not by a disjun£tive, conjun£fion, 
and it was therefore i^eceffary, that the bankrupt (hould 
have all of thefe to bring the cafe within the ftatute: 
Moore had none of them except the mere pofTeiffon: he 
was a mere warehoufe>keepcr, and came neither within 
the words or the fpirit of the a^; for the cuftom of 
the trade being known, the .^ITelfion of the goods could 
not induce others to give that credit, which conftituted 
the mifehief intended to be remedied by the zSt. The 
mere poffeffion of the goods, if reconcileable siath any 
other purpofe than the ordering and dlMdition of them 
by the bankrupt as owner, does not bring the cafe 
within the atft; and this feature forms an important 
diftin(£iion between the prefent cafe and that of Horne 
V. Bakery 9 £^,2x5.; but even there, Le Blanc J* threw 

« 01|t, 
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out, that if tl*re were a cuftom of the trade, it would 
take the cafe out of the ftatutc. 



' Lens Serjt. contrh. The vifible ow»er(hip of thefe 
goods was in Moore, and it was proved that if there had 
been any mark to diftinguifli them from Afoor/s goods, 
the very obje£l of leaving them with him would have 
been defeated, which was, to give them the appearance, 
in the eye of cuftomers, of being part of Moor/s ftock } 
for if it had been known that they had been fo long in 
hand, it would have hurt the fate of them •, nor would 


they fell fo well, if it were known they were there 
on account of Another perfon. This fecret mode of 
dealing is therefore directly within the ftatute. Moore 
is not a fadior, but a merchant. In Horne v. Baker, 
the fort of ufage alluded to was a pra£tice of letting 
diftillers* utenfils for rent; Ifut* that is a very different 
cafe from an ufage to leave goods intended for fale .in 
a warehouf^, indiftinguifliable from the goods of the 
merchant. As to thd argument drawn from the copu¬ 
lative particle in the a 61 , if that be well founded, no 
goods of another can ever in any cafe belong to the 
aflignees} for the law is not to attach unlefs the bank¬ 
rupt fliall have completed all'the a£ls mentioned in the 
ftatute, one of which is the fale, and if that is com¬ 


pleted, of courfe the alTignees cannot afterwards have 
the goods, fo that the adl would by this conft ruff ion 
be rendered totally infufheient* And whether the bank¬ 
rupt could, as between himfelf and the Plaintiff, have 
fold thefe goods or not, that cannot affe£i the law of 
bankruptcy, and the rights of creditors, fo long as the 
goods- were purpofely made undiftinguifhable from the 
bankrupt’s property, that it might not be fuppofed they 
were the goods of a perfon necefEtated to fell. The 
bankrupt had, befides, another warehoufe, not fo open 
to infpedion} but thefe goods were kept among his 
VoL.IlI. Rk ihle- 
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faleable (lock. Perfons who came to buy his own hops, 
faw thefe hops too. 


•ir. 

Cock. the courfe of the argument Mansfield C. J. 

exprefled his opinion that the authorities extant were 
wholly incondftcnt with, and an anfwer to, the argu-. 
mcnt drawn from the conjun£lion in the aft being co* 
pulative and not disjunftive. He had never before 
known the queflion made, that it was ncccflary to prove, 
feme aft of difpodtion of the depofited goods, much lefs 
that the bankrupt muft exercil'e all the afts mentioned 
in the flatute, before the goods can become part of his 
(lock. 


Lawrence J. obferved, in the courfe of the argu*» 
ment, that what was fald in the eafe of Horn v. Bakery 
chiefly refpefted pieces pf^ machinery, vats, and .other 
fimilar utenfils, which in their nature refembled fixtures; 
but that loofe veflfels, of which it is ufu.d for the pof- 
fefTors to be the owners, were goods within the difpo- 
fition of the bankrupt. In the counties of Nottingham 
and Leicejiery it was extremely common for the working 
hoflers to have on hire the poflTcfiion of (locking frames, 
valuable machines, which they w'cre unable to purchafe, 
and which came within the rcafon of job carriages, job 
horfes, and the like* 


Chambre J. obferved, that in Horn v. Bakery reliance 
was placed on the circumftance,. that two out of three 
former owners had continued in pofTeflion, the third 
having retired, which, the Court thought, was quite 
fuflicient to give the reputation of ownerlhip. 

Mansfield C. J. delivered the opinion of the Court. 

It feems to the Court, and the more I confider it, the 
more 1 am Rrengthcned in that opinion, that though 

the 
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the cuftom of a trade may have the efFeft referred to in l8ll. 

Horn V. Baker, it muft be a cuftom much more clearly thaShwaitr 
proved than this is, and muft be fuch a cuftom, that 
perfons dealing with the traders may Ibe and know that Cock* 
the goods may poihbly not be the property of the pof- 
feflbr. Here is a” cuftom to ptit no mark on the hops, 
fo that no perfon may perceive or know that they are 
not the property of the feller. The t^eafon is, that after 
hops have laid a year, they deteriorate; and therefore 
if A. B., or any other ear mark, were vifible, it would 
hurt the fale when that nvirkg^ot old and known ; and 
therefore they are not to be dlftinguiftied from !he com¬ 
mon ftock of the feller. There is not, therefore, fuch 
a clear, diftindl, and precife cuftom proved, as would 
enable others to fdb that thefe may not be the hops of 
the^pofTeflor. The cuftonvi'^i to let hops which are fold 
remain in fuch a manper, that it may not be known that 
there has bpen a fale. The obje£fion againft difclofing 
the real owner would be eafily obviated, by having a 
feparate warchoufe, marked as a warehoufe for hops 
held there for the benefit of the perfons who had bought 
them. I therefore think the verdift is wrong j and it is 
unnecefiary to grant a new trial, becaufe 1 have no idea 
of any evidence that can be given, confiftently with the 
evidence given in this cafe, that could prove any fuch 
cuftom as is requilite to fupport this a^ion. There muft 
therefore be a 

Rule abfolute for a nonfuit. 


Ke a 
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The Defenf^ant 
in put! ing in bail, 
mifinOmAcd the 
fi'azi-r as to the 
Cbrijliif-*' name of 
one of two Plain- 
tifls: the Plain- 
tiff’s attorney 
theieupon fwore 
thar there were no 
bail In that a^ftion* 
ami mov(*d that 
tlie Ueffiiidant’s 
attorney might 
pay debt', and oils 
for III e-fniling 
th'* * er^-rirlant. 

' The Court vHf- 
ehargecl the -iile,. 
wi'h I'ods, to be 
paid by ’he at¬ 
torney fofwearing. 


CASES m EASTER TERM 

( 


Clarke and Another, Executors of Lennaru 
r, v» Gorman. 

f. 

^EST Serjt. had on a former day moved that the De¬ 
fendant’s attorney might pay the PliintilF his debt 
and cofto, and the cofts of that application, upon an 
affidavit of Mr. J^fcph Hill, the Plaintiff’s attorney, that 
the Defendant’s attorney had put in no bail in that 
caufe, hut had nevenherefs fued out a fuperfedeas, and 
had difcharged the Defendants out of cuftody. The 
Court, confiderhig this as a grofs abufc of their proccfs, 
granted a rule niji. 


Shepherd Serjt. now (hewed caufe, whereupon it 
appeared; that the Defendant’s attorney had ferved no¬ 
tice of bail, who aclually juftified* and the Defendant 
aj:plied for and obtained the allowance of ba'l; but 
what Mr. Jofeph Hill meant by {wearing that there were 
no bail in that caufe was, that the Defendant’s attorney 
fiad given in to the filazer the name of Henry Hen^ 
man inftead of Edward Henman, as one of the Plain- 
tiffs, who were ncverthelefs deferibed as executors of 
Lennard^ 


Bejl, in fupport of his rule, admitted that he had 
himfelf been miffed by the nice wording of the affidavit, 
to fuppofe that no notice at all of bail for the Defendant 
had been given by his attorney ; but though he had mif- 
conceived that hGt, the affidavit was legally true; for 
there were no bail in the caufe of Clarie and Edward 
Henman againll Gorman, 


Mans- 


f 
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MaksfieLd C. J. The affidavit is grofsly falfe in 
lubfbnce; no honeft man would have fworn to it. 

The Court difcharged the rule with eofts, to be paid by 
the deponent. 

* 


i8ij. 

Clarkf. 


V. 

Gorman. 


Foy V, Bell. 

JHIS was an aftion upon four policies of infurance, 
effedled by A. Gordon^ as agent for the Plaintiff, upon 
the (hips Vigilant^ Paradrfe, Fricde, and FlarOi from 
various Northern ports to England: the PlaintifF claimed 
a lofs upon the Vigilant of 99/. 4/. per cent., amount¬ 
ing upon the Defendant's fubfcription to 297/. 13/., and 

^ • . 

a return of ten per cent, upon the Defendant’s fubfcrip- 
tions on the other Chips, for convoy and arrival, amount¬ 
ing to 9o/.*more; making together the fum of 387/, 13/. 
The Defendant gave notice of fet-off for the premiums 
upon thefe very policies, and for the premium of an¬ 
other policy effefted by the Plaintiff through the fame 
agent with the Defendant on the ffiip fVilhelminaj to¬ 
gether amounting to 582/! 15^. Upon the trial,of the 
caufe at the London fittings after/fZ/jt-y term i8rr, it 
appeared that the Plaintiff, who refided at PiUauy pro¬ 
cured A. Gordonf who was a young man juft embarkiiig 
in bufinefs, to effeft the fevexal policies in queftion, 
upon an affurance that he would addrefs the finps to 
him, and permit him to receive the freight, and reim- 
burfe bimfelf thereout for the amount of the premiums : 
upon a communication of thi? propofal to the under¬ 
writers, they gave Gordon credit for the premiums. 
The Plaintiff alfo remitted to Gordonf whom he had 
drawn into other tranfaftions with him, bills on Thorn^ 
ion and Boylej^ which the latter refufed to accept, 

K h 5 alleging. 


Although gene* 
rally an under¬ 
writer having fub- 
fci'ibed a policy, 
and thereby con- 
fefled the receipt 
of the premium, 
is eftopped from 
afterwards claim* 
ing tlie premium 
agaitift the af- 
fared, yet where, * 
by the fraud of 
the aOTured, the 
uiiderwri.ei iii in- 
dui ed to give ere* 
dit for the pre¬ 
miums to the 
broker, and the 
broker to give 
ruvlit 10 the af- 
fuicrl, the undeft 
writer is entitled 
to receive the 
prennums from 
the aCTur^i. 
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iSn. 

Foy 

V. 

BfilX. 


alleging that they waited for fome explanation from the 
Plaintiff, but that all would be right, and in the mean 
tinie offered to accommodate the Plaintiff by accepting 
his own bills for the like amount upon the fecurity of 
thefe policies, which Gordon accordingly depofited in 
their hands. The Plaintiff, inftead of configning his 
(hips to GordoHi as he had promifed, configned them to 
Thornton and £ayle^y and alfigned the freight to them, 
fo that Gordon was left deflitute as well of the means of 
receiving the lofs on the Vigilanty and returns of pre¬ 
mium, as of the expeiied funds to arife from the freight 
for the payment of the premiums to the underwriters. 
The Defendant, therefore, claimed now to fet off the 
premiums, which he ha<l never received, againft the lofs 
and returns to which he was liable.^ The jury, thinking 
that when the underwriter figns a policy, and thereby 
acknowledges the receipt of the premium, the account is 
finally clofed between the affured and underwriter, found 
a verdidt for the Plaintiff. * 


Lens Serjt. having in this term obtained a rule nift to 
fet afide the verdi£t, and have a new trial, 

Serjt. (hewed caufe. ‘ He contended that it was 
not competent ||or the underwriter to difpute the fadl of 
the payment of the premium, which he had folemnly 
acknowledged on the policy, againft the affured. In the 
cafe of Dalzel v. Matry i Campb. N» P. 532., which 
bore at leaft as much tlie, afpe£t of fraud as this does, 
the policy was held to be conclufive evidence of pay¬ 
ment. The diftin£l:ion is taken in the cafe of Airy vi 
Bland, iPark, 6 Ed. 34., that as between the broker 
and underwriter the policy is not conclufive evidence of 
the payment of the premiums, but as between the un¬ 
derwriter and affured, it is conclufive. If there had 
been any fuggeftion of fraud, that wa? a fad to be tried 

7 ty 
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by the jury, who have found that there was no fraud. 
[^Lawi^nce J. obferved, that the like verdift had been 
found in the cafe of Mavor v. Simeon in this court, 
p^. 497. yet the Court did not thiifk that the find¬ 
ing concluded the fa£I, there being evidence of frjiud.3 


1811.' 
For 

V. , 

Bsli- 


Lens and Vaughan Serjts., contr^^ contended, that 
there was in this cafe abundant evidence of fraud. The 
credit whicli Gordon obtained was created and kept up 
by the reprefentations which the Plaintiff enabled Gor¬ 
don to make to the Defendant. It did not therefore lie 
in his mouth, to claim a repayment of premiums as 
having been paid, which in truth never were paid, and 
which failed to be paid through the Plaintiff’s own 
grofs treachery, wit^put at lead allowing thofe pre¬ 
miums in account. \_Mansjield C. J. fuggefled, whe¬ 
ther if the Plaintiff procured the policies to be effected, 
knowing that the premiums were not paid, and that he 
never intended to fupply the funds to pay them, that 
fraud would not make the policy void, and in fuch cafe 
the confequence would be that the Plaintiff would not 
be entitled to recover the lofs upon the Vigilant.Lens 
denied that the policies would be void. 


The Court were all of opinion that there ought to be 
a new trial. The jury were ftrongly impreffed in this 
cafe, as they were in the cafe of Mavor V. Sitneon, with 
the general doftrine that the tranfaftion is clofed when 
the underwriter writes his receipt, and that he cannot 
afterwards fay the premium has not been paid. But the 
Plaintiff knew, as appeared by his own letters, that 
Gordon was perfedfly unable to pay thefe premiums. 
The Plaintiff had prevailed on him to effeftuate thefe 
policies, in effe^iing which he knew that Gordon, ac¬ 
cording to the common courfe of bufinefs, got receipts 
for this immfcnfc fum, and he knew that the Defendant 

* K k 4 mull: 
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muft give thefe receipts. The Plaintiff knev that Gor¬ 
don had no fund out of which that money coufd have 
been 'paid. He knew that, according to the courfe of 
buGnefs, though receipts were to be given by the un¬ 
derwriters who fubfcribed the policies, yet in fa£t no 
money had ever paffed between the underwriter and 
broker: he knew he had promifed the broker to put 
into his hands the proceeds of the cargo of the Vigilantt 
and that he ftiould alfo receive the freights of the other 
three fliips ; and then with regard to the freights, he 
has given the freights of thefe three (hips to Thornton 
and Bosley i they became the affignees of the (hips, 
and received the freights, and therefore the Plaintiff 
knew that the broker never paid the premium. Know¬ 
ing then that Gordon received the receipts, and that he 
never would pay the premium, he brings aflions in this 
court to recover back premiums which he knew never 
were paid, nor could be paid. So that this is a mon- 
ftrous propofition on the part of the Plaintiff, who fays 
by this a£lion againft the underwriters, return me that 
premium which you never received, but which you 
ought to have received, and which you would have 
received, if I had not cheated the broker, by promifing 
liim this fund out of whici) he was to pay the premium, 
and then diverting it into another channel. It is impof- 
fible that caji be fupported, and therefore there muft be 
a new trial. 


Rule abfolute. 
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Mayor V. Simeon. , i8io, 

Majf 14 . 

THEPIaintiffdecIaredjthatin the premiums.. Thw courfe of An underwlter 
conlideration that the Plaintiff had dealing continued until the pre- after executing a 
before that time, as an infurer,un- miums for which Haynes credited policy and giving 
derwritten certain policies of af- the Defendant, exceeded the ba- credit to the 
furance as to certain fums there- lance due to him by aoo/.» the broker for the 
in ^fubfcribed ag^nfi his name Defendant then ceafed to employ premium, may 
on the Ihips and merchandizes in Haynes to effeA any more po- recover the pre- 
thofe policies fpecificd, without licics. It was contended for the ,Tinim againft the 
receiving the premiums therein Defendant, that the Plaintiff underwriteur 
mentioned, the Defendant un- having acknowledged on the appear that the 
dertook to pay him fo much as face of the policies the payment afliired, to cover 
the premiums amounted to, upon of* the premium.!, w^as eftopped a balance due 
requeft: there were alfo a count from claiming them as againft broker 

for intereft, and the ufual money the underwriter; if he chofc to himfelf, pro¬ 
counts. Upon the the trial of give credit to the broker, that cured him to ef- 
the caufe, at the London fittings was at his own rifle ; but to the j^e infurance 
after Michaelmas term 1^09, broker alone could he refort for debiting the af- 
before Mansfield C. J., it ap- payment, if he did not infift on account 

peared that the Defendant hav- receiving it at the time of ex- the pre- 
ing long employed Haynes^ a ecntiug the policy. If this were miums and 
broker, to effaft infurances for not fo, there would be an end lodging the poli- 
him ; and the braker being con- of the whole fyftem of under- gjgg jj^g bands 
fiderably indebted to him on jhe writing. The fpecial jury, un- jbe aiTured 
balance of accounts, and the De- willing to fubvert fo important a enable him to 
fendant much fufpedling his cir- branch of trade, found a verdidt receive the lolles. 
cumfiances, it was agreed be- for the Defendant, 
tween them, in order to keep 

the broker from bankruptcy, and Cockell Serjt. had obtsdned a 
to liquidate his debt due to the rule nifi for fetting afide the ver- 
Defendant, that Haynes (hould didl, and having a new trial, 
continue^to effeeft infurances for againft which 
the Defendant as ufual, and 

fiiould debit him with the pre- Shepherd and Befi Seijts., in 
miums, but fbould lodge all the Hilary term 1810, Ihewed caufe. 
policies in the Defendant’s hands, As to the fpecial contradl ftated 
and permit him to receive the in the firft count, there was no 
loiTes and returns of premium, evidence whatever of any fuch 
The broker accordingly effcdled contradl being made in fa<ft, and 
policies with the various perfons, it was not a contradl which 
the premiums on which amounted could arife by implication of law, 
to ia,ooo/., and amongft others for the contnuft which the law 
with the PljuntifT, none of whom would imply, mufi be according 
ever mceived the premiums, but to the ufage of the trade; and 
credited the broker with the the ufage of the trade was di¬ 
amount :thebroker lodged the po- re<ftly in oppofitiem to any fuch 
licics in the hands of the Defen- pnuflice. Haynes was employed 
danty who never paid the broker to efteA iofuiances after the ar¬ 
rangement 
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1811. rauigement between him and the broker, not' between the aflUred 
Defendant, precifel7 in the fame and the underwriter^, and the 
MaVOK • before, there w-as no al- bargain is Inch, that, in the 

•y. teration made in the manner of language of Btiller J., Grove v, 

SiMEOK* doing bufinefs : no communica- Duboist i r.ii. 1*5., It makes 

tion upon the fubjedt was made ** no difference whether at the 

by Haynes to the underwriters: ** time of m'aking the policy, 

if, therefore, the balance of pre- “ the underwriter knew the prin- 

miums, upon the ftatement of cipal or not; he trufied to the 
accounts between Haynes and the “ broker, and credit wms given 
Defendant, had been in favour ** to him, not to the other.’^ 
of Haynesy his aflignees, (he ^Lawrence J. That cafe turned 
having become a bankrupt,) on the effedl of a del credere 
would have had a right to re- commiflion. You fay that there 
cover that balance of premiums is a diftindl contradf between the 
againll the Defendant. The De- broker and the underwriter; but 
fendant did not create thefe voy- if the allured be not a party 
ages and cargoes for tlie purpofe how could he fue on the lofs. 
of getting money from the on- The argument requires, that at 
derwriters ; he was proceeding in leaft this Ihould be a tripartite 
the ordinary coiirfe of his mer- contradl, for the underwriter en- 
chandize, and caufed Haynes to gages to pay a lofs and to return 
proceed in the fame way, mak- premiums. 3 
ing only this alteration, that he Adjomatur* 

required permiliion to receive the 

lolles himfelf, which he had a Caekellw\MarJhall'&ex\X&.yOn 
right to do. Dalzell v. Maii-y a lublequent day w'ere heard in 
t Camfb. 53*., was precifely fi- fupport of the rule, and the Court 
milar. This is not the cafe (to took time for conlideration ; but 
which Coekell compared it,) of a the rule was difeharged tw^o day* 
man, who fufpedting his credi- after upon a compromife. And 
tor, makes a large purefaafe of on this day the caufe being 
him, as in Martin v. Pewtrt/st named, the Counfel informed 
4 Burr. *476., with intention to the Court that it was compro* 
fet off the prices. All the cafes mifed, fo that no judgment wj» 
prove this principle, that the given; but the inclination of the 
contradl of affiirance is a contradl Court was viiibly in favottr of 
between the aflured and the the Fiaintiffi 
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Mellish V, Staniforth. 



'^HIS was an a£lion upon a policy of infurance at and 
from Gottenburgh to the fliip’s porj; of difcharge in 
the Baltic, warranted free from capture and feizure in 
the Ihip^s port or ports of difcharge, upon the fhip 
Suwarrow, and the infurance was declared to he on 
goods : the premium was ten guineas per cent., to return 
five pounds for arrival. The lofs was averred to be by 
hoftile capture on the high feas. Upon the trial of 
this caufe at Guildhall, at the fittings after Hilary term 
1811 before Mansfield C. J., it was proved that at the 
time of efFedling this infurance, the circumftance of the 
warranty contained in this policy made the difference of 
one half in the premiums upon'this rifle. Tike veffel, 
having on the 20th of Augujl taken a pilot on board at 
Poehl, who infor/hed the mafter tliat the French were in 
pofleflion of Wifmar, came to an anchor in the open 
fea, at the fouth point of the ifle of Poehl, about one 


A warranty 
againft capture in 
the (hip’s port of 
difcharge, does 
not include cap¬ 
ture in the open 
fea on the outfide 
of the port 
a force ilTuing ' 
from the port of 
difcharge* 


German mile and three quarters, or feven Englijh miles 
diftant from Wifmar, at which place (he was deilined to 
deliver her cargo, not within th'e reach of any guns 
from the ihore ; and on the fame day, about five hours 
after, eight French foldiers came off in a boat from 
Wifmar and took pofielfion of the veffel, and on the fol¬ 
lowing day a French officer coming off ordered the fliip 
under weigh, and brought her to an anchor three or 
four miles further in, but in the roads of Wifmar, not 
in the harbour, as flie drew too much water to enter 


the harbour of Wifmar, in which were only eight or 
nine feet water. The captors difeharged her cargo in 
the roads, and carried it on fhore in lighters. The 
mailer of the veffTel and other witneffes proved that he 
could have gone further in, within two Englifb miles, of 

the 
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i8ri. the harbour; that the place where‘he caft anchor was 
not within the port of Wifmar s that vefleH do not dif- 
charge their cargoes there, but ufualljr approach four 
8TAN1E0RTH. Englijb milc’s and a quarter nearer to Wijmar before they 
begin to difeharge their cargoes; that there were two 
fathoms water it> Wifmar roads, and that this veflel, 
which drew not more than eleven feet water, could^ have 
fafely gone in within three Englijh miles of the fhore. 
The reafon why the pilot did not carry him into Wiftnar 
roads immediately on his comii^g on board, was, that 
although the wind was fair for him to carry the fliip in, 
it was not fair for him in cafe of danger to get out 
again. The Chief Juftice being at that time of opi¬ 
nion (o) that it was a queftion of law whether the veflel 
were in port within the meaning of the warranty, the 
jury found a verdi£l for the Plaintiff, fubjeft to this 
point reterved^ 

Accordingly Letis Serjt. having obfained in this term 
a rule nift for a new trial. 

Shepherd and Beji Serjts. (hewed caufe, contending, 
that upon the words of this warranty, which like other 
conditions muft be flriiflly and literally conftrued, it 
was wholly immaterial whether the capturing force 
iflued from the port of difeharge or not, provided that 
the veflel was not within the local ambit of the port of 
difeharge at the time of her capture; on the other hand, 
a veflel captured within her port of difeharge would be 
equally within this warranty, whether the capturing 
force had come from the coail of the oppolite country, 
or had iflued frotn the port. The only queftion was, 
as to the local pofition of the (hip at the time of this 

(a) 6ut fee Repner r, Pearfoth contrat ax Nov., Michaelmas 
tens, x8ia, 


capture { 
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capt^uTtf; and it was quite clear from the evidence, that 
{be wds not then within her port of difchatge; the rea- 
foiis .why {he had not been brought within that port 
were alfo immaterial, but if it was fit to enquire into 
them, the reafon in this cafe was a very good one, it 
was tlie duty of the mailer to his employers not to run 
his fli'p into the jaw's of danger, from which he could 
not extricate hiinfeh'. This was a much ftronger 
cafe for the Plaintiff than the Pillatt cafes, in which the 
veffeJb hatl arrived at a fituation where they ufually 
light - ii in preparation for paffing the bar, and the cap¬ 
tain had a£lualiy gone on (hore to the cuftom-houfe 
wuli his papers. The circumfiance of having a pilot 
on board does not mark the veffel as being in port. No 
vefl'el can legally come up the Thanns or go round the 
back of the JJle of Wight withqpt.a pilot; Yet it can¬ 
not be faid that all veffels in thofe fituations are in 
port. 
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' Mbllur 

V. 

SXANIFORTK. 


Lens and Vaughan Serjts. control. The port of def- 
tination furniftiing the hollility intended to be guarded 
againil by this warranty, this lofs is, within the mean¬ 
ing of the warranty, to be borne by the affured. In 
the Pillau cafes the force did not ilTue from the port of 
difchatge; the Tilfit privateer, which made the cap¬ 
tures, came from Dantzic j had it come out from Pillau^ 
tlie Ioffes would have been within the warranty. The 
jury have not determined the point as a fa£l, whether 
diis veffel were in port or not, they have exprefsiy re¬ 
ferred that point to the confideration of the.Court. If 
the veffel had been loft off the fouth end of the lile of 
Poehlf by capture by an extrinfic force, certainly that 
would be one of the perils againil which the underwriters 
infure. 


Mamspield 
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i8ix. 

]k!|ELUSH ' 
V. 

STiUfVORTHt 


Mansfield C. J. In this cafe the jury certainly 
were {truck with that which is obvious to every one, 
that if a captain, a< 5 ting either with or without the 
orders of his owner, means to be taken, he was as cer¬ 
tain of being captured in the (ituation where this veffel 
anchored, as in J>ort5 fo that if he were difpofed to 
pra£tife fraud, it might be very eafily praftifed j - here 
the {hip waits five hours off the fouth end of the Ifle of 
Poehl i the m;^{ler being aiked why he did not weigh 
anchor and depart when he faw the foldiers approach¬ 
ing, faid that the wind was fair to go in, but not to 
come out. But the diihculty is, how to fay, in the 
words of the warranty, that the fliip was within the 
port i if {he were within her unloading ground, that 
would be a ftrong ground t<s fay flie was within the 
port, though not literacy j but here {he is four miles 
from the road^, and if four miles will not protedl her, I 
do not fee how {ive would ; nor do fee how we can 
fay that the Plaintiff has not, a right to recover. Whe¬ 
ther the underwriters can form a warranty to meet the 
mifchief in fome other way, may be conlidered ; the 
warranty might be againit any force in or iffuing from 
the port of difcharge., 


Rule difcharged. 
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Waters v. Rees, one of the Bzul.of Sir W. 
Mansell Bart. 



^ Serjt. moved for a •rule that the pro- 

.thonotary, in taxing colls on tlie judgment obtained* 
in this caufe by the Plaintiff", might be directed to com¬ 
pute intercft at 5/. per cent, on the fum. of 1181/. lox,, 
the amount of a judgment figned the 6th day of July 
1810, in an aiElion in which.the fame Waters was 
PlaintilF, and Sir W. Manjell Bart, was Defendant, and 
in which a£lion Rees and T. Waters did in Eafter term, 
50 Geo. 3., enter into a recognizance of bail upon this 
condition, that if judgment fliouid be given for the 
Plaintiff againft Sir W, Manfell^{n,xhz.t a£lion, then the 


If a Plaintiff 
recover a judg¬ 
ment for money 
lent, and interefl, 
he cannot thyp-e- 
fore require the 
bail to pay him 
intereil on the 
amount of the 
judgment as part 
of his cofts. 


faid Sir W. Manfell ihould fatisfy all fuch damages which 
fliould be adjudged to the Plaintiff againft him, or fhould 
render his body on that qccafion to the prifon of the 
Fleet: he prayed for this intereft to be computed from 6th 
July 1810 to 14th May 1811, when the fum of ii8i/* 
was paid to the Plaintiff in part fatlsfaftion of hiS 
judgment againft Sir W, Manfell^ and that the Plaintiff 
might be at liberty to fue out execution againft Rees 
for what was then remaining due on the faid judgment 
againft Sir W. Manfelli and for fuch intereft, and cofts 
fo to be computed and taxed, and for iheriff’s poun¬ 
dage, cofts of levy, and all other incidental expences. 
The circumftances ftated were, the adiion was affump^ 
jit for money lent and intereft thereon, the Plaintiff 
iffued a writ of *capias ad fatisfaciendum againft the 
principal, but being unable to take him, he proceeded ia 
Michaelmas term againft the bail. * 


Lens Serjt. {hewed caufe againft this rule in the firft 
^ftance. This is a novel attempti and does not come 

within 
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x8ii. 

•* 

Waters 


Vm 

Rees. 


within the terms of the recognizance'. For it is plain. 
. that the Plaintiff never did or could recover this intereft 
againfl the principal in this action, whatever he might 
do in a new aftion upon the judgment, but it is only 
in this a£tion that thefe bail are liable. It would be pe¬ 
culiar!]^ hard to fubje£t the bail to this burthen in the 
prefent cafe, becaufe their principal, by leaving the 
realm, has put it out of their power to furrender 
him. 


Manspifl15 C. J. (after enquiry made of the officers). 

We have never known any inftances of this having 

been granted, which is a fufficient anfwer to the prefent 

application : we ought not to load the bail with more 

liabilities than they at prefent incur. 

• ^ 

Rule refufed. 


Maj »4. 


Gould and Others, Adminiftrators of Robinson 

V. Barnes. 


If a perfo9 
enter into a bond 
by a wrong 
tlhrifiian name, 
end be fued on 
fuchbond, he 
fhould be fued by 
fuch name. A 
declaration'^gainft 
bim by his right 
siame, Bating that 
he, by the wrong 
same, executed 
the bonds ia bad* 


^HE Defendant, Jojeph Barnes% entered into a bond 
to Rohinfon by the name of Thomas Barnes j through¬ 
out the bond he was called Thomas. In debt on 
this bond, the Defendant was fued by his real name 
Jojeph^ and the declaration ftated that he, by the name 
and defeription of Thomas Barnes^ of &c., by his certain 
writing obligatory, feaied with his feal, acknowledged 
hirofelf to be held and firmly bound,” &c. The De¬ 
fendant pleaded non eji faBum. At the trial of the caufe 
before Lawrence J. in Guildhali, at the adjourned 
fittings after Hilary term, Bejl Serjt., for'the Defendant^ 
contended, that upon^this declaration the Plaintiff ought 
to be nonfuited j Lawrence J. however permitted the 

13 Phuntiff 
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Plaintiff to take a verdi£l:, and fald, that as the objec¬ 
tion was x>n the record, the Defendant might move in 
arreft of judgment if he Ihould think fit. A rule nffi 
for that purpofe was applied for and obtained on a for¬ 
mer day i and in fupport of the application Hyckman v. 

Shotbolf, Dyer 279. b,, and Field WinloWf Cro. Eliz* 

897., were cited. 

On this day Vlughan Serjt. (hewed caufe againft the 

rule. * 

Lawrence J, Is not the cafe of Clarke v. yiead, in 
error, Lutnv. 894. dire£lly to the point ? Is there any 
thing in this ? 

f 

Vaughan ^ex]t. admitted, that if the Defendant had 
been fued by the name of Thomas^ and had pleaded in 
abatement that his name was ^ofeph^ he would have been 
cflopped by ihe bond; but contended that tlie flieriff 
could {a) not have executed final procefs againfl him by 
the name of Thomas without being a trefpaffer. t 

Chambre J. If the Defendant had pleaded in abate¬ 
ment, it might have been replied, that he was known as 
well by the •ne name as the other, and the bond would 
have been evidence of it. 

Rule abfolute {b). 

(a) Sed vide 1 Rod. 869. /.jo., (b) Art. (lUh. Jl.P.C. ai6. 417. 

tndRockr.LeighiGtif i Safk»3io. 
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AZajr 24 * 

The Court will 
not fet afide a 
judgment and 
execution in cjedl- 
ment in order to 
let in a perfon to 
defend, though he 
a» affidavit 
fetting forth a 
clear title, and 
Oder to pay colls. 


May 24 . 

If a Britijh 
fubjedl has an in- 
terell in any part 
of a cargo, on a 
valued policy, he 
may recover to 
the extent of the 
policy on a count 
aven-ing interelt 
in himfdf, if he 
proves I’ome inte- 
roft, although 
aliea enemies may 1; 


• Doe» on the Demife of Ledger, -u. Roe. 

J/’jiUGHAN moved that the judgment and ex¬ 

ecution in this Gafe,might be fet afide on payment 
of cofls, and that one Paleihorpe might be let in to de¬ 
fend : and grounded his motion on an af&davit ma4e 
by PalethorpCy wherein he fwore that the premifes de- 
feended from his grandfather to his father, and from 
his father to him, fubjeft to the payment of 5/. to the' 
churchwardens, by whom this a£lion was brought; that 
the churchwardens had brought feveral other eje£i:ments, 
and had never proceeded beyond declaration, and that 
therefore, when this was ferved, he thought it would be 
as ufual, and did not inftruft his attorney. The Court 
howler faid that if Paletjiorpe had a good title he might 
bring his eje£lment. 

Rule refufed. 


Feise and Another v. Aguilar, (a) 

0 

was an a£l:lon upon a policy of i#furance upon 
goods, valued at 19,000/. Several perfons had 
contributed to form this cargo, refpe£btvcly becoming 
partners with the Plaintiffs in various affortments of 
goods which thofe perfons chofe. The Plaintiffs were 
interefled in the proportion of four parts in nine of the 
whole, and the other perfons, fome of whom were alien 
enemies, were interefled in the other five parts: the 

c interefled in other parts of the cargo. 

(<■/) See Fay/e v. Bourdillon, and Fei/e v. Bellj po/i,t vol. 4 . 
the lail cafe m this termi^^., p> 4 < 

Plain-' 
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so? 


Plaintiffs had written in{tru£l;ions to their broker to 
infure four pafts in nine for the account of the Plaintiffs 
and others^} but there was no evidence that 'any others 
than the Plaintiffs had acquired any interell: in thofe 
four parts. ' The Plaintiffs obtained a verdi^k upon 
a count in which they had laid the interefl; in them- 
felves. • 

Zens Serjt. had obtained a rule to fet aCde this 
verdict, upon the ground that in this count the intereft 
was not duly alleged, for that the 19,000/, was intended 
to cover the whole cargo, and therefore the interefl 
ought to have been laid in all the perfons inte- 
rcfted. Upon the other counts the queftion of alien, 
enemy arofe, whofe interefl was not protefled by a 
licence to Fei/k and Qo., on behalf of themfelves and 
others. 

• • 

Shepherd and Serjts. fhewed caufe, and Lens and 

Vaughan Serjrt. endeavoured to fupport the rule. 

• 

Maksfield C. J. Suppofe other perfons befides the 
Plaintiffs were interefted, yet if the Plaintiffs were in- 
tereflcd (ii), is not that fufBcient in the cafe of a 
valued policy ? It has been held again and again, 
that it is unneceflary to prove the amount of interefl 
under a valued policy. Therefore we mufl take it 
that the value infured is the value of the Plaintiffs* 
interefl. 

Heath J. This obje£lion certainly was not flatted 
at the trial; no doubt it appeared that others were 
interefted in the other five parts, but Feife and Fannitts 

(ja) See the cafe of Cohen v> Hannamt 5 Julyt Trinitj term, x8x j, 
po^,i vol. 5. 

11 a* M 
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V, 

Aguilar. 


had a feveral intereft in the four parts ; the purport of 
the inftru£tions to the broker weVe, to infure, as to thofe 
four parts, for their account, and the account of others 
who may intereft therafelves, h e. in thofe four parts. 
It was competent for the Plaintiffs to infure their fe- 
parate intereft, as it was competent for others to choofe 
whether they would infure their’s or not. The Defend¬ 
ant ought to have ftiewn that others did acquire an in¬ 
tereft in thofe four parts, before he could raife this 
objefltion. 


Lens admitted that both anfwers were decifive, and; 

« 

without going into the conftruftion of the licence, 
the 

Rule was difeharged. 


Mhy 24 * 


Goldschmidt v, Whitmore. 


A fentence con- ^HIS was an aftion upon a policy of iiifurance at and 


demning as cne- 
oiy’s property a 
cargo, which the 
mafter had bar- 
ratroufly carried 
into an enemy’s 
blockaded port, 
although it may 
be conclufive evi¬ 
dence that the 


from Hamburgh to any port in the United King¬ 
dom, on goods as intereft might appear: in cafe of cap¬ 
ture, feizurc, or detention by any power whatfoever, 
the underwriters were to pay the lofs within 2 months. 
Upon the trial of the caufe, at the fittings after Hilary 
term 1811, before J., it appeared that the 

veffel Anna Catherinoy on board of which were the goods 
cargo was enemy’s infured, and which were jointly tlie property of the 
property at the Plaintiff and of ccxtAxrx HamburgherSt failed from ATnwr- 
and condemna- burghy deftined by the affured for a port in England^ but 

tion, does not dif- that the mafter barratroufly fhaped his courfe for a 
prove the allega¬ 
tion that the cargo was loft by the captain’s barratroufly carrying the cargo to places un* 
knutrH} whereby the goods became liable to and were confifeated. 


bI(Kkaded 
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blockaded port in Hollandt and being taken by an Eng^ 1811. . 

lifli cruizcr, was libelled in the Etigtifii court of admi- 

^ , . r GOLnsCHMlDT 

ralty, and condemned “ as belonging to the enemies of ^ 

our lord the king, or otherwife liable to confifeation.” WinxMonfe. 
The Plaintiff had averred the lofs tb be, that “ the maf- 
** ter of the (hip, in a barratrous and fraudulent man- 
ner, took and carried the faid (hip or veflel, with this 
faid goods on board, to places to the Plaintiff un- 
known^ by 'means whereof the goods became and 
** were fubje£l to capture, feizure, and confifeation, 

“ and were accoMingly captured, feized, and confif- 
cated, and wholly loft to the Plaintiff and the other 
“ perfons interefted.’* After verdidl for the Plaintifti 

Lens Serjt. in this term obtained a rule siijl tofet afide 
the verdict and enter a nonfuit upon two grounds ; 
firft, that thejicence which had been produced at the 
trial, (the terms of which it becomes unnoceffary to 
ftate on account of the ultimate decifion df the Court 
on that point,) having expired, was infufficient to lega¬ 
lize the adventure; fecondly, that it having been de¬ 
creed by a Court 6f competont jurifdidtion, that the 
goods in queftion were enemy’s property, the fentence 
was conclufive evidence on that point, and therefore the 
Plaintiff could not recover upon an infurance of hoftile 
property. 

Shepherd and Beji Serjts. on this day {hewed caufe. 

They contended on the firft point, that at the time 
of this adventure, which was in July i8lo, Ham¬ 
burgh not being then an hoftile port, a confignment from 
that country to this was a legal adventure; for although 
Hamburgh was a port from which the Britijb flag was 
then ejtcluded, and therefore an adventure from that 
port to another port from which the Britifb flag was 
excluded would have been liable to confifeation under 

LI 3 ^ the 
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Golbschmidt 

V, 

Whitmore. 


the Brityh orders in council, yet there was in the order 
in council of the iith of November 1807, the 6th 
article, (i Edw. part i. Appendix) an exception in fa» 
vour of “ any veflel, or the cargo of any veflel belong¬ 
ing to any country not at war with his majefty, 
which ihould be coming from any port or place in. 
Europe which was declared by that order to be fubje£k 
to the reftriftions^ incident to a ftate of blockade, def- 
tined to feme port or place in Europe belonging to his 
majefty, and which fhould be on her voyage dlre£k 
thereto.” Nothing therefore in the Englijh municipal 
law took this adventure out of the general condition of 
neutral ftates, which, by the law of nations, may law¬ 
fully trade with a belligerent. 'With rofpeift to the 
fecond point, he fuggefte^ that the Plaintiffs, who 
claimed the cargo in the prize court, and who com¬ 
pletely fatished that Court as well as the jury that they 
were innocent of the intention ,of going to Hcllnndf 
prayed that Court to alter the terms of the fentence, 
upon the ground now objected, tliat it would difeharge 
the underwriters, by furnilhing them with conclufive 
evidence that the cargo was enemy’s property j but the 
learned Judge who prefided in that court, anfwercd their 
doubt by faying that it was only evidence that the cargo 
was enemy’s property at the time of condemnation, but 
not that it was fuch when the rilk attaclied. And the 
faft was truly fo j for the circumftance that conftituted 
the goods to be enemy’s property was the mafter’s bar- 
ratroully taking the fliip into an hoftile port, which is 
one of the rilks infured againft, and her being enemy’s 
property is only the confequence of the lofs which hap¬ 
pened by a rifle infured. Earl v. Rovucrofit 8 Eajlf 126. 
A lofs by (Mndemnation for trading with an enemy was 
held to be a lofs by barratry: the terms of that fentence 
muft have been j^milar to this. 
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JL<?«j-,and Vaughan Serjts. in fupport of the rule. 
Up to the prefent day it is the pra£lice for thofe wlw) 
itQ in the Hamburgh trade to obtain licences, and the 
pfa£llce is much flronger evidence of the necefllty of 
a licence than the fuperficlal refearch vyhich counfel 
can make into thefe numerous and complicated orders 
of council for the purpofe of a fingle caufe, is of its 
being iinneceflary. From the circumftancc that it was 
necefl'ary for the vcflel at that time*to take out from 
Hamburgh a fidlltious clearance for HJIand, it may be 
confidered lliat Hamburgh wa% then in a ilate of war 
with this country. As to the fecond point,, the fmtence 
being conclufive evidence of all the fa£ks w'hich it alTckSls 
to decide, is, according to the autliorities of Bolton v. 
Glailjloucy antCy 2. 85., Pollardv. Belly 8 T. R, 434-, Lo^ 
thlan v. Hcnderfcn, 3 Bof. Pull. 499., Ki/idcrjley v. 
Chaccy 2 Parky 6 ed, 485., conclufive evidence that the 
goods were anemy’s property. It is not competent for 
this Court to enquire* how they became fuch. It is 
merely a verbal criticifm to fay that the goods were 
enemy^s property at one period, but not at another, and 
it cannot avail the Plaintiffs. In Earl v. Roweroft it 
may pvefumed that the fentdnee of condemnation, 
which is not before the Court, was for contraband trad¬ 
ing : in this cafe, for any thing that appears, as the pro¬ 
ceedings in tlie court of admiralty arc not all before 
this Court, there may have been, and it muft be pre¬ 
fumed that there was, an allegation of her being hoftile 
property to warrant the terms of this fentence. The 
fentence makes it hoftile property not for one purpofe 
only, but all the conclufions and confequences of its 
being hoftile muft follow. [They prayed that the cafe 
might be again argued by civilians, but the Court thought 
it was wholly unneceflary.] 

Mansfifxd C. J., after reading the allegation of the 
lofs, alkcd whether the evidence which fuftained it, did 

L 1 4 not 
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not alfo prove that the a£lt of the mafter made the goods 
to be loft, call it enemy's property, or call it wHat you 
will ? How does the fentence fubfequently pronounced 
afFeA the cafe ? ‘ I do not at prefent think this falls 
within the cafes of fentences being conclufive; but fup- 
pofing it to be conclufive, I do not fee how it helps the 
Defendant. It is the mafter’s barratrous a^i in carrying, 
the vefTel near the enemy's coaft, that makes it enemy's 
property, quoad this captain, it is enemy's property, 
but it is his a£l: that makes it fuch ; it is equally loft to 
the owner by the captain's. a£l:, whether it be by his 
making it enemy's property, or by other mifcondufi. 
It would be ftrange to fay that the underwriters ftiould 
be difcharged, when it is the barratrous a<ft of the cap¬ 
tain that caufes the lofs. ‘ 

* r 

Lawrence J. We do not gainftiy the fentence at 
all; it may be enemy's property, but it was^the captain's 
barratrous a£t that made it fo. 

Heath J. That is the plain and intelligible ground 
to put it on. 

. Rule difcharged. 
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(IN THE EXCHEQUER-CHAMBER.) 

it 

Cousins v , Nantes and Anotjier. In Error. 

'T^HE Plaintiff below declared upon a policy where¬ 
by the Plaintiff below and R, M. French did (as 
well in their own name, as for and in the name and 
names of all anii every other perfon or perfons to whom • 
the fame did, might, or fhould appertain, in part or in all, 
caufe themfelvesand them and every of them to be infured, 
loft or not loft, at and from Elftneur to Ferrol^ Cadiz, 
and Carthagena, upon the fhip called the Hoi^, valued 
at 1460/. The Plaintiff*averred, amongft other matters, 
that the fhip Hoop was not at the time of effecting 
the policy, or at the time pf the happening of the lofs 
thereinafter mentioned, or at any other time whatfoever, 
the property of, nor belonging to his majefty the king 
of Great Britain, or of any of his fubje<fts. And that 
the PlaintiffF below, together with R. M. French, were 
the perfpns who gave the orders to the agent imme¬ 
diately employed to effe^f that policy, and alleged a lofs 
by arreft by order of his majefty, and condemnation in 
the court of admiralty. The Defendant below de¬ 
murred, and affigned for caufes, that it was not alleged, 
nor did it appear by the firft count of the declaration, for 
whofe ufe or benefit, or on whofe account, the policy was 
made, and alfo for that it was not therein alleged to 
whom the Ihip in that count mentioned did appertain in 
part or in all, or what perfon or perfons were interefted 
or concerned in the infurance effedled thereon by that po¬ 
licy : and alfo for that it was not alleged, nor did it appear, 
that the affTureds, or either of them, or any other per¬ 
fon or perfons whatfoever, had any intereft, property^ 
or concern in the Oiip or infunmee \ and alfo that it was 

alleged 


A wagering 
policy and a policy 
on intereft, are 
contrails (flftintft 
in their nature 
and incidents. 

It mull appear 
op the face of the 
policy of which 
fpecies the con- 
traeft is. 

If the policy 
be in the common 
form, it is a poUcy 
on intereft. 

If it be a policy 
on intereft, the 
declarahon muft 
aver in'whom the 
intereft is vefted. 
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alleged that the ihip became wholly lolEl to the alTuredS) 
• and to every other perfon to whom the fame did or 
might appertain in part or in all i but it was not alleged, 
nor did it appear with fufhcient certainty by the decla* 
ration, to whom, or to what other perfon or perfons 
befides the aflureds, the fhip became wholly loft, and 
that it appeared by the declaration that the a£lion in 
that refpedt was brought for the ufe of the Plaintiff 
below as the furvivorof R. M. French^ and alfo of every 
other perfon to whom the fhip did or might appertain 
in part or in all, but it Was not alleged, nor did it ap¬ 
pear by the declaration, and with fufficient certainty, to 
how many and what other perfons the fhip did apper- 
tam in part or in all. The Court of Iving’s Bench in 
Efljter term 1802 gave judgment upon this demurrer 
for the Plaintiff below. ‘ See Nantes v. Tkompprii 2 Eajl, 

3 * 5 * 

The Defendant below brought error, and afligned the 
general error j and the cafe was thrice argued, twice 
before'the reporter began to take notes in this court, 
viz. the firft time by Giles for the Plaintiff in error, and 
Fuller for the Defendant in error, in Hilary term 1804, 
the fccond time by Gibhs for the Plaintiff in error, and 
Farli for the DelVml..nt in error, in the hnJleY term fol¬ 
lowing. The judgment ftood over, as it was under- 
ftood, until the decifion of the Houfe of Lords in the 
cafe of Lucev.a v. Cra ufurdf on the firft writ of error ; 
2 AV«o Rep. 2^)9. A third argument was in Trinity 
term 1809 direfted by the Court: and the cafe was in 
Mkhaelmits term 1809 argued by 


R. Carr for the Plaintiff in error; who ftated that 
the Defendant in error had on the former arguments 
made two points j firft, that it was lawful at comroon 
law to eflfedfc an infurance without interefl:; fecOndiv, 

j, • " 

that fince tbe ftatute 19 Gev. 2. r. 37. it was not necef- ' 

ftiry 
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fstry to av^f an Intereft. Carr combated the firft pro- 
pofition, and mainly relied upon the judgment given * 
by Lord Eldon, Lord Ellenhrotigh C. J., and Lord 
Erjkine Chancellory in the cafe of Lucena v. Cranvfurd,' 
2 New Rep. 315. He alfo rcfcrred.to Depaiba v. Lud~ 
loHii, Com. Rep. 260. [The Court, after direfting tlie 
counfel to withdraw, declared, that the only queflion in 
Lucena v. Crawfurd was, whether the count, which was 
penned in a peculiar way, contained fuch an averment 
of intercll as would fupport the judgment of the court 
below; therefore the judgment on the principal point in 
that cafe did not at all afFc£l: the prefent queftion, but 
that the Court confidered it to have been by that cafe fo- 
leinnly determined, witliout even a difference of opinion 
among the Judges, that at commqn law, wager policies, 
or infurances without wtereft, were lawful; and that 
it was impofllble to fay that any wager which, was not, 
(as it was faid), contrary^ to the policy of the law, that 
is, contrary to morality, or hurtful in a political point cf 
view, was not a legal contraft. Therefore the argument 
for the Plaintiff in error might be confined to the fecond 
point, that tlie perfons to whom the intereft belonged, 
Ihould appear on the policy.] Carr tlien contended 
that the declaration was bad, becaufe the contract, which 
it ■ was intended to deferibe, was a policy upon an in¬ 
tereft, and that being fo, it was neceffary that the Plain-. 
tiff Ihould ftate upon the face of his declaration where 
that intereft refided. If he had meant this infurance to 
be an infurance without intereft, he fhould have To de- 
Tcribed it in his contrafl. But this policy neither con* 
tains words difpenfing with the proof of intereft, nor 
averring that the aflitred had no intereft, nor averring tha,f 
the fhip is a foreign fhip. It muft therefore be taken 
to^ be an infurance on intereft, which is the moft ordi* 
nary clafs of infurances. All writers define an infur- 
as a contrail; of indemnity: every infurance muft 

there» 


—V——^ 
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therefore be prefumed to be fuch iinlefs exprefsly diftin* 
*guifhcd. In the cafe of Nantes v. Thompjm^ it was pro- 
pofed to avoid <the difficulty by inferting in policies the 
words on intereft but that expedient was never yet 
pra£ltifed. If> therefore, every policy made in the com¬ 
mon -form is and purports to be an infurance on intereft, 
the affiired under fuch a policy would, if he had no inte¬ 
reft, be entitled to a return of premium, as well before as 
fince the ftatute* 19 2. r. 37. There is no other 

ground upon which a return of premium in fuch a cafe 
can be accounted for j bdt it appears from the cafes, 
that before that ftatute a Plaintiff was entitled, on 
failure of intereft, to a return of premium, which could 
not have been, if his policy defcribed an infurance with¬ 
out intereft. Martin v. Sitwe/lf i Sho, 156. [^Mans- 
jieU C. J. Upon an infurance made on intereft or no 
intereft,” the premium cannot be recovered back on 
account of'the want of intereft, becauft? the queftion 
of intereft has nothing to do >^ith it. No doubt, if a 
policy purports to be made upon an intereft, and it 
turns out that no intereft exifts, that policy is void, and 
the premium muft be recovered back.] If this were 
otherwife, it would have' been wholly unneceflary, be¬ 
fore the ftatute, to have averred an intereft, yet sdl the 
precedents, before the ftatute, either contain a difpen- 
fation of the proof of infcreft, or aver intereft; and 
fince the ftatute they have uniformly averred it on poli¬ 
cies on foreign fiiips, until the declaration in Crawfurd 
V. Hunter^ which was the firft inftance to the contrary. 
Goram v. $tueetingy 2 Saund. 200., which was relied on 
as an inftance to the contrary, has a ftipulation that the 
ihip ftiould be “ valued at 300/, without any further 
“ account to be rendered for the fame,” which means 
without further account of intereft.” Fidian, 26. 8c 4j8, 
Precedents $n Upper Bench, 1653. A manufcript prece¬ 
dent of Sei^eant Poole's, Gojlin v. Thorpe in 1741. Blake 

V. Dun* 
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Dtmcalftm 1731, ibid, and feveral oth^r manufcript 
precedents, are eited in Cravfurd V. Huntery 8 T*. R. 18. 
The adjudged cafes are, Goddard v, Garrett, 2 Vem. 26 q, 
which was a bill to have a policy delivered up, updn the* 
ground thk the aflured had no intereft in the fhip or 
cargo. The Court faid, the law is fettled, that if a man 
has no intereft, and infures, the infurance is, void, al¬ 
though it be exprelTed in the policy, « interefted, or not 
interefted.’* This Chews the neceffity of the averment, 
for though a policy without intereft was a contra£f to 
which the law would give effect, it vfas one which the 
courts of equity would not permit to be enforced. 
{^Mansfield C. J. The Courts’ of equity formerly exer- 
cifed an odd jurifdi6f ion upon this fubje£l:; but they could 
not have proceeded upon the ground that an agreement 
was good on one fide of WeJimtnfier^haUy and not on the 
other.] Lord Eldon, in his judgment, refers to Depaiba 
V, Ludlow, other cafes, wh§re*iti$ faid, that the efte6): 
of the a£l was merely to change the form of the policy. 
Lord Eldon coftfiders that thofe words afFe^fed merely 
the proof, and not the Ifegality of the contrail. {^Mans¬ 
field C. J. It is a part of the contrail if the infurance 
be, “ intereft or no intereftit has nothing to do with 
the proof: Lord Eldon ftates, that if the infurer having 
admitted an intereft which he fuppofed capable of proof, 
afterwards difeovered that no intereft exifted, he might 
Hate to a court of equity that he had been taken by fur- 
prize in his admiflion, and the policy would be ordered 
to be delivered up. He is contemplating policies which 
are good at law} but how that could be done except 
upon cafes of fraud, or other external circumftances, 
I am at a lofs to conceive, except in a few cafes where 
the Defendant's proof might have been loft.] If it be 
not a policy upon intereft, there can be no partial lofs, 
no abandonment, no return of premium. If it be a 
pedky upon intereft, it is necefiary to aver and to 
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prove in ifhom that intereft is veiled, and a variance 
therein is fatal. The ftatute fays nothing refpe€ling 
the averment of intereft, it only fays that polkies con- 
* taming certain words, intereH or no intereft, (hall be 
void. The argument would go to this length, that it 
was abfolutely unneceiTary to aver intereft in declaring 
on any policy before the ftatute, and on any policy on 
a foreign ihip lince. If a man having no intereft makes 
a policy in the common form, without apprizing the 
aifured that he has no intereft, he commits a fraud, 
by perfuading the other to enter into a contrafl pof- 
felling incidents which do not belong to his real 
iituation. 


Puller, for the Defendant in error. The queftion, as 
now narrowed, is merely this, yrhether fince the ftatute 
19 G. 2. 37* a policy can be effefled on a foreign 

Ihip without notifying to the underwriters that the Ihip 
is foreign ? For fince wagering policies were legal before 
that ftatute, and fince that ftatute leaVcs the cafe of 
foreign vclTels untouched, it is '^impolfible that it (liould 
render a new averment neceffary with refpe£l to them, 
which was not neceflary before. \Mansjield C. J. That 
is not contended for, but that it was always necelTary to 
ftate fomething on the face of the contrafl to Ihew that 
it was a wagering policy.] In Lucena v. Crawfurd moft 
of the Judges faid, (p. 308.} that before the ftatute it 
had been moft ufual to aver intereft, but that prece¬ 
dents without it were to be found, and that fuch an, 
averment was not efiential to maintain a declaration 
Upon the policy *, it was fufficient to (hew in the cafe of 
a policy upon intereft, that a real lofs had been bmd fide 
fuftained. \M&nsfield C. J. They were there fpesking 
of a common policy.] If on a common policy it was 
not neceftary before the ftatute, there is no reafon why 
it ftiottld be necefiary in this cafe, which by th« parti¬ 
cular 
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cular form of the averment is made Rill ftronger thaiR 
the ordinary caR. Lord Eldon fays, that in the cafe of 
a foreign»{hip the averment of intereft is difpenfed with 
on account of the difficulty of proof. But this judg-* 
ment in Lutena v. Ct'aw/ufd would deliver the Defen¬ 
dant in error from the neceffity of fuch an« avermenty 
even if this were not a foreign fliip.^ Martin v. BiiwtU 
appears to have been an infurance on goods* and there 
were no goods put on board, fo that the policy never at* 
tached. In Goram v. Sweeting tliere is no averment of 
intereft, nor does “ account” mean firoof of intereft, 
but proof of value, and as Grofe J. obferved in Nantes v. 
Thompfon^ 2 Eajl 392., “ that could not, according to 
any rule of pleading, difpenfe with the neceffity of 
averring an intereft, if without fuch averment there 
could be no breach qf the Defendant’s undertaking,” 
The only allegation in Goram v. Sweetings from which 
intereft could be inferred, iif that the (hip was loft, 
and that the Plaintiff abandoned totum interejfe fuum. 
But if this wei^ introduced as an averment of intereft, 
it would be clearly demurrable. It is held in Lucena v, 
Crawfurdi that an allegation of intereft is unneceilary. 
In Clifu EnU 77. is a declaration without any allegation 
of intereft: it is quite clear the ftatute did not make 
any new averment neceffary, for it only prohibited that 
which had been ufual before, and excepted out of the 
prohibition the cafe of foreign fliips. The Court of 
King’s Bench faid, “ every man can a(k whether the 
(hip he infures is foreign or Engiiflt” Is it to be pre¬ 
fumed, when 1 ftate on my count that the (hip is not 
Englijhi that it was not difclofed to the underwriters 
that (he was foreign ? \Mamfield C. J. The objeftion 
is not, that the intereft is not alleged in the declaration, 
for enough is (aid there to (licw that the Plaintiff meant 
to avail himfelf of her being a foreign fliip I but it is 
contended that it muft be' (hewn on the policy, whether 
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(he was a fofeign or Englj/h fliip,] None of the policies 
ftated in any of the precedents of declarations, notice 
the (hip as being foreign, nor do they notice any part 
of fuch a contraft as might difpenfe with it. If then, 
before the ftatute, intereft or want of intereft was 
not diftinguifhable on the policy, then this, which is 
the excepted cafe af a foreign (hip, muft now Hand «n 
the fame ground as all cafes did before the ftatute. 
[Heaii J. Why may not you infure a foreign (hip, 
kitereft or no intereft, and refer it to the event to fee 
in what manner you (hall declare, and what (hall be 
the relative rights arifing out of the policy ?] The con- 
tra£i would be binding on the parties to adopt the htua- 
tion in which they ftood at the time of making the 
contraii, with all its incidents. {^Mansfield C. J. No¬ 
thing is faid in the ftatute abou^. the form of the policy, 
nor about the averment of intereft. The only ufe of an 
averment of intereft is, to inform the Defendant with 
fufficient certainty, in whom the Plaintiff means to in¬ 
fill that the intereft is. It is e^^ually a Valid and legal 
contra£l, in whomfoever the intereft may appear; it is a 
mere queftion of form: nothing arifes here on defe£l 
of evidence. Wood B. It is all reducible to this; if 
the nature of the contrafl: includes a warranty that the 
affured has an intereft, then intereft muft be averred in 
the declaration.] The majority of the Judges decided 
that the ftatute of Geo. 2. only prohibits forming a con¬ 
trail to difpenfe with proof of intereft at the trial. Jf 
it was neceffary for the Plaintiff below to prove intereft 
at the trial, and if he failed to do it, the objeilion was 
to the verdiil, then; but it does not neceffarijy follow 
that becaufe the Plaintiff below did nbt then prove inte¬ 
reft, it is therefore a good objeilion now, that hfe did 
not aver it. This averment authorized him to prove at 
the trial that the (hip neither belonged to his inajefty 
nor to atty of his fubje^s, therefore it muft nec’eflarily 

bars 
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hate been fojfeign. {^Mamfield C. J. Looking at this 
polic|y I think there is great weight in what the counfci 
for the Defendant in error has urgedj that in Lucmn v. 
. Crawfurd the Judges held that an averment of intereil 
was unneceflary. For what are the words of the policy ? 
He caufes himfelf to be ihfured; it imports the thing 
infured to be his, other wife ho^ can he be infured, cx- 
• cept in wager policies ? This then is only neccffary 
to be proved at the trial: if it be not proved at the trial 
that there is a real intereft, there myft be a nonfuit; but 
that does not touch the queftion whether an averment of 
intereft is neceflary.] 
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Carr in reply. The argument of the Plaintiff in 
error has been mifunderftood. It is this, that if the 
Plaintiff below meant to infift upon an infurance without 
intereft, he muft fliew it oruthc policy. {^Mansfield C. J. 
You urge, and with truth, that a policy in the common 
form is a co^tfaft of indemnity, as in form it is: if fo, 
and inafmuch as every contrafl of indemnity is a con¬ 
trail founded on intereft, in ftating that contrail the 
intereft appears; and why is it iieceffary to allege it 
again ? If the Plaintiff does not prove his intereft at 
trial, he is gone, but it is unneceffary to aver the intereft 
twice. The queftion certainly goes to this, whether it 
is in any cafe neceflary to aver intereft even in a Britijh 
fhip.] The whole prailice, fmee the ftatute, is con¬ 
trary to that propofition, though two or three prece¬ 
dents may be found before it, without an allegation of 
intereft, or difpenfation of it} but Got am v. Sweeting is 
not one of them. It is equally neceflary for the Defend¬ 
ant to be told in whom the intereft will be contended 
to be, as for him to know whether any intereft exifts. 
It is not neceffiry that ail policies upon foreign fhips 
ihould be with intereft or no intereft, but if it is meant 
for a gaming poUcy, let the parties d^Iare it; if for a 
VoL. III. M m contra^ 
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cotttfaS: of indemnity, let that purpofe be expTcflfed. 
iMansJield C. J. The argument has mixed a grea,t deal 
with the neceflity of the averment of intereft before the 
ftatute i but the fingle queftion here is, whether it was 
neceflary to Ihew on the policy that this was a gaming 


policy.] 


Cur» adv, vult* 


Maksfield C. J. on this day delivered the judgment 
of the Court. 

It was impoflible for the Court below to decide this 
cafe otherwife than they did while their deciiion in 
Crawfurd v. Hunter ftood. The fingle queftion is, whe¬ 
ther on a policy, fuch as this is, the averment contained 
in this declaration is fufficient to maintain the action ? 
The policy is in the common form, without any thing 
in it leading any one to fuppole that it was otherwife 
than an ordinary policy. It is alleged that the Ihip 
became wholly loft to every perfon interefted, but there 
is no allegation of intereft in ahy perfon in the decla- 
tation. The authority of Crawfurd v. Hunter has been 
much fliabcn fince ; in the cafe of Crawfurd v. Lucenuy 
the verdidl was taken in fuch a way as not to include 
the count in which no intereft was alleged j counfcl of 
great eminence avoided it, which (hews they thought it 
doubtful. The cafe of Goram v. Sweeting in Saunders 
was much talked of, and there is in the declaration in 
that cafe no averment of intereft s Saunders was counfel 
for the Defendant, and was aftute enough to have taken 
the objection if it had been tenable. Some entries are 
to. be found, without any allegation Of intereft} hut 
thdfe found with it are ftron^r authorities ; for no one 
would incumber himfelf with fuch allegation if he could 
avoid it. Wager policies at laft came to be legal, no* 
body knci|rs how, edhtrary to common fenfe; at moft 
it only proves tli« opinion of the perfons then in the 

habit 
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habit of drawing declarations, who were not, as now, 
counf^l in the caufcs, but officers of the court, viz. the 
prothonotaries of the Court of Common Pleas ^ one 
’cannot fee why fuch an allegation (hould find its way 
into a declaration, unk'fs neceflfary. With refpe^l: tO 
the true nature of the contraiSt of indemnity, it h.\s 
been argued, that if there be no intereft, no lofs can 
■ h ippeu } every word in the policy fliews that it was an 
infirumeiit to proted merchants; the words at the be¬ 
ginning of the declaration are, ** according to the ufage 
and cufiom of merchants j" it is not the ufage and 
cuflom of merchants to gafnbic. If this be fo, every 
policy muft be taken to be on intereft, unlcfs foraething 
be dated, ffiewing the contrary. In this policy, there 
is nothing ffiewing that it was not on intereft. If it 
be admitted, as it is* that intereft muft he proved at 
the trial, it muft be alleged aifo, that the Defendant 
may be prepared at the trial’ to meet it. This policy 
muft be taken to be on intereft; to fupport an a£lion 
on a wagering policy,* fomething muft appear to ffiew 
that it is fuch. The preamble of the ftatute 19 G. 2. c. 37.. 
recites, that ffie making afiurances, intereft or po intereft, 
or without further proof of intereft than the policy, had 
been found pernicious, from whence it feems as if, 
befbre that a€l;, all policies were on intereft or no intc> 
reft, or without further prOof of intereft than tlie po¬ 
licy : it is true that the aff goes on, when cna^ing, 
to ufc ffie fame words, and adds* ‘‘‘ or by way of 
gaming or wagering, or wiffiout benefit of falvage to 
the afliirer.’* Tlie language of tliis a^^ feenjs ftrongly 
to prove, that before it paffed it was ufual to put in 
policiis the words “ intereft or no intereft,^' or fome 
other words, in order to ffiew that it was a litragering 
policy 5 and to be fure, unlefs there were words to dif- 
tinguiffi wagering from other policies, there would be 
a great difadrantage to the underwriters. On a wager- 
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ing policy, there is no falvage, no abandoiiment, no re¬ 
turn of premium for Ihort intereft; it is the intereft of 
the infured that the Ihip (hould be loft; but it is the 
contrary on a policy on intereft ; there is falvage, there 
is an abandonment, there is a return of premium for 
fliort intereft; there if is iifually the intereft of the 
merchant to labour for the fafety of the veffel, Confe- 
quently it is abfolutely neceflary, in order to give the 
underwriter a fair advantage, that he ftiould know it is 
a wagering policy. *In this declaration it is alleged, that 
the £hip did not belong to the king, or £lny of his fub- 
jefts; this was intended to fupply the neceflity of 
words, tending to ftiew it was a wagering policy. But 
it is not enough to (hew thefe circumftances in the 
declaration j if they are not fhewn in the contra£l;,''^it 
is neceftary that it fhould be inferred in the contra^ 
whether the policy is a wagering policy or not. This, 
then, is not a wagering policy, but an ordinary policy, 
made for the purpofe of indemnifying the perfon in¬ 
fured, and there is no declaratioii upon fuch a policy in 
any cafe fince the ftatute 19 G. 2. c. 37. of which 1 am 
aware, except that of Crawfurd v. Huntery wherein the 
allegation of intereft has been omitted. Upon fuch a 
policy, therefore, we are ‘of opinion, according to the 
praflice of 60 years, fince the ftatute, that it is neceflary 
• to allege the intereft in the declaration, in order that 
the Defendant may fee what that intereft is, and in 
whom it is; for it • is very neceflary that the Plaintiff 
ihould know what intereft is intended to be relied on, 
becaufe he may, by difproving jt, in many cafes defeat 
the adrioQ. We therefore think, that on this declara¬ 
tion, the Plaintiff in the Court below ought not to have 
recovered. * 

Judgment reverfed. 
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SheHSORNE V. SlFFH^N. 

'J'HE Defendant, who a foreign mariner, hav¬ 
ing fued the Plaintiff for ireight, and the Plain¬ 
tiff having commenced the ptefent a£):ion againft 
the Defendant for damage occafioned to the cargo 
to a much greater extent than the amount of the 
freight 5 


Befi Serjt. moved riiat the Plaintiff might pay the 
freight into court, there to be impounded, and to go 
towards the damages which the Plaintiff might recover 
in the prefent a£^ioa. It was not legally a matter of 
fet-off, and it was feared the^ Defendant would obtain 
judgment for the freight-before the Plaintiff could obtain 
judgment for the damages, and would levy it, and leave 
this country? ^ 


The Court held, that if the Defendant had a right to 
recover, he had a right to receive his money, and refufcd 
to interfere. 

Rule refufed* 


xSit. 


May 46. 

Adlion for 
freight, and croft- 
a(£fion for unli¬ 
quidated damages 
agalnli a foreign 
feanian. The 
Courgrefufed * 
to peitnit the 
freight to be 
paid into court, 
as a fund liable 
to payment of the 
damages when 
alceitaiued. 
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The notice of 
intention to tlif- 
pute a bankruptcyi 
required by flat. 
49 G. 3 . f. ifi. 

/. 10 . may be 
ferved on the 
aflignee by de¬ 
livery to his at¬ 
torney. 

But fervice by 
leaving the notice 
with a maid-fer- 
vant at the dwell- 
ing-houfe of the 
allignee is not 
fuliicient fervice. 




Howard v. Ramsbottom, Aflignee of 
George. 

'^HIS was an action Sf trover. Upon the trial of tlte 
caufe at the fittings nher Michaelmas term 1810, 
before Mansfield C. J., the defence was, that the De¬ 
fendant was the aflignee of the efFe£ls of the Plalntlfl’, 
wlio had alfo been declared a bankrupt, as well as of 
George. To meet this defence, the Plaintiff attempted 
to conteft his own bankruptcy, as well immediately, by 
flicwing that the commifllon, which had been fued out 
upon the petition of the Defendant, as aflignee of 
George, for a ilebt of 100/. fworn t6 have been due from 
the Plaintiff to George, could not be fupported, becaufe 
that debt did not exifl; as mediately, by impugning the 
commiffion iflued againfl George, in order fo fliew that 
whatever rights George might have, they had not been 
duly transferred to the Defendant. The Defendant, 
however, infifted, that as the Plaintiff had given him no 
notice of his intention to conteft the bankruptcy of 
George, he could not be now permitted to impugn that 
commiffion. It was proved, that a twofold notice of 
the Plaintiff’s intention to difpute the commiffion againft 
himfelf had been given ; firft, by fervice, whether before 
or after the time of iffue joined did not appear, of a 
notice to the Defendant at the Defendant’s houfe,'de¬ 
livered to a maid fervant, the Defendant not being then 
at home j but the Plaintiff did not prove that the notice 
did, and the Defendant did not prove that it did not, 
come to the Defendant’s hands: fecondly, by a like 
notice ferved upon the Defendant’s attoVney, long after 
iflue joined, a few days only before Ae trial. The debt 
ULpon which the commiffion againft Hoviard had iffued, 
Was fworn by George at the trial to have been 60/. of 
' George* i 
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Georges own money, furniflied by him to the FUiintifTi 
to enable the Plaintiff to go out on a journey, and 40/. 
expended by himfelf on another journey, for the Plaih- 
tifF’s benefit. The Plaintiff and George had been part¬ 
ners in various tranfadions. They took thefe. journies. 
for the purpofe of purchafing go^ds of unwary perfons, 
for which they never paid, but refold them, and con¬ 
verted the money to their own ufe. It appeared that 
before the time when this fum was faid to have been 
paid by Georgey the commiflion haff iflued againll him, 
Mansfield C. J. thought it utterly incredible that he had 
advanced this money feparately, and not as partnerfhip 
flock. It was objeded for the Defendant, that the 
Plaintiff's notice of intention to difpute his bankruptcy, 
ought to have been ferved on the Defendant in perfon y 
but no objedion was taken at the trial, as to the time 
when the notices were ferved, with reference to the time 
of iffue joined. The jury found a verdid for the Plain¬ 
tiff, fubjed t8 the point referred, whether the manner of 
fcrvice of the notices were fufHcicnt. 


?8|i. 

Howard 


•V. 


Shepherd Serjt. accordingly in Hilary term moved for 
a rule nifi to fet affde the verdid and enter a nonfuit, as 
well on the ground that the* manner, as that the time 
of fervice of the notice being irregular, the Plaintiff 
was precluded by the ftatute 49 G. 3. 21. yiio. from 

contefting his own bankruptcy, and alfo upon the 
grt^ind that the debt due to the petitioning creditor for 
the plaintiff *s commiflion, was well proved j for thaf^ 
the money was paid after George^i bankruptcy, and 
therefore was at that time the money of his affignee* 
fubjed only to an account with the partnerfliip. The 
fj^urt faid, that the objedion to the time of ferving the 
notice not having been taken at the trial, the Defendant 
could not now avail himfelf of it, but granted a rule ni/i 
l^pon the Qther two grounds. 

M m 4 Befi 



CASES IN EASTER TERM 




iSit. 

<!«■ If II'l^'" nil I 

tldWARb 

V. 


SeJ and Marjball Serjts, in this term Ifhewed caufe* 
Thtf PlaintifF, (hewed a primd facie title. The liefend- 
ant endeayoured to (belter himfelf under, the dtle of 

f 

George; it ^s therefore incumbent on him to provfe 
that George had pofTefled rights which had vetted in 
him, which he failedno do, for the evidence of George 
was incredible. There was no proof of the debt due 
from George to the Defendant, upon which the cornmif- 
fionagaintt George jSued, With relpeft to the fervice 
of the notice, the a6l of 49 < 7 . 3. f.121. does not require 
perfonal fervice; the words are, “ that the Plaintiff 
(hall, before ilTue joined, give notice in writing to fuch 
aflignee.” Where the law requires fervice of a notice, 
fervice at the dwelling-houfe has been held futticient. 
By Lord Kenyon C. J, Jones ow denufe of Griffiths V. 
Marfftf 4 7 *. R. 464. It .would be attended with fo 
much difficulty, as to be the means of defeating this 
zdif if it were necelFary in all cafes to ferve thefe notices 
upon an affignee in perfon, whqfe perfon may not be 
known to the bankrupt, or who may be in a diftant part 
of the world. A general line of diftin£liou prevails as 
to notices, that where they are to be followed by a 
criminal proceeding, thcnptice mutt be perfonal j in all 
other cafes, the notice may be given to the attorney. 


Shepherd and Vaughan Serjts, control. It never was 
put to the jury whether they difbelieved the evidence of 
George. {Lawrence J. The 40/. expended on jouftiies 
was never paid to Howard^ but to various innkeepers 
and others on the road j to them the affignee of George 
mutt refort to recover back that part of the fum.] In 
all cafes^except one, where any ftatute requires a no¬ 
tice to be given, it gives feme alternative dire£Ii6n. 
Thus the ftatute 24 G. 2. c. 44., requiring notice of 
aflion <0 be given to magiftrates, direds that it may 
be fervid either on the principal or on his attorney, or 

left 
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left at hb ufaai place of .abode. So the ftatofte I13 G. 3*, 
c, 70* /, 3p., for prote<ftittg excife officers^ dire£i» the 
nojace of a^ion to be ** delivered to the ofiicer9 or, 
“ left at his ufual place of abode^” So the ftatute 
32 G. 2. c. 28. / 13., for relief of debtors, require# 
notice to be “ given or left unto and for sdi and 
‘‘.every the creditor and creditors at whofe fuit the 
“ prifoner (lands charged in execution, or his, her, 
“ or their executors or adminiftrators, and at his, her,' 
“ or their ufual place of abode, or to or for his, her, 
“ her, or their attorney or ageqt.” The ftatute 2 G. 2. 
c. 23. f. 23., refpe< 3 :ing attornies* bills, requires them 
to be “ delivered to the party or parties to be charged 
“ therewith, or left for him, her, or them, at his, her, 
“ or their dwelling-houfe or lall place of abode.” 
The excepted cafe is that of 2 G. 2. r. 22. jfli3. dire^l- 
jng that notice of fet.-off “ (hall be given,” without 
faying to whom it (hall be given. The cafe of Va d* 
Griffith V. Marjh is th^ cafe of a notice requited at 
common law, where the Court is to judge of the tea* 
fonablenefs of the notice, but that rule does not apply 
to the exprefs words of a (latute. In the cafe of Vin* 
cen^y. Slaymakert 372*, Lord EUenborough 

thought that a delivery of an attorney’s bill to the new 
attorney of the party fought to be charged, was not a 
fufficient delivery. And it is obfervable, that upon all 
thefe ftatutes, except the lords* aft, it would ufually 
happen, that at the time when the notice is required to 
be given, the party entitled to receive it would not have 
retained any attorney in that tranfaftion to which thte 
notice referred. In Hill v. Humphreyst 2 Bof. IsJ*. PulL 
343. it was held that the leaving an attorney’s bill zt 
the Defendant’s counting-houfe was infufficient. 


1811.';. 

HCMVASOf 


Bffl replied, that in Vincent v. Slaynwker the three, 
pther Judges held the fmice fuihetent* 


Maks- 
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I, 

Howard 


•u. 

Ramssottdm. 


Mahsfj&ld C. J. The point is very important, as it 
muil frequently occur, and the practice ou^t to be 
'uniform. As to the ftatute requiring notice of fet-ofF, 
it is perfectly Clear how that ftatute muft be con^rue'd \ 
for the notice is to be given at the time of pleading, 
therefore it muft npceiTarily be given to the attorney} 
and certainly, if nothing in this a£t confines the notice 
to be given to the aflignee perfonally, notice to the 
attorney is, in point of common fenfe, much preferable. 

‘ Cttr. advt vuh. 


Mansfield C. J. on tiiis day delivered the opinon of 
the Court. 

This a£t of parliament requires the notice to be given 
to the afiignees, and the quef^on is, whether thofe 
words intend perfonal notice. In this cafe it appears, 

t.' 

that the notice was ferved in two modes ; firft, by ferv- 
ing a. notice upon the Defendant’s attorney, and fe- 
condly, by delivering the notice at tife houfe of the 
Defendant, the aflignee : refpefting the latter, a notice 
left at a man’s houfe, with a maid fervant, may very 
pbflibly never find its way to the mafter of tliat houfe ; 
wherefore, if it depended on that only, we certainly 
ftiould fay that that fervice was not fufficient; but then, 
the queftion is, whether the notice given to the attorney 
is not fufficient. The a<ft, in its wording, is a good deal 
like the words of the ftatute of fet-off. As to the time 
of pleading, and joining ifliic, die aflignee or Defendant 
himfclf knows nothing: he leaves all that to, his attorney. 
As to all thefe dates, to which both the afts refer, de¬ 
pending, as they do, on the progrefs of the proceedings, 
the party knows nothing, the attorney is the only perfou 
who knows \ therefore the notice given to the attorney 
is the teft notice that can be given for pra^ical ufes $ and 
t[he 

« Rule muft be difeharged. 
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WiNTES V» MaIR. 


Majf tj. 


* I^HIS was an a£lion of indebitatus ajjumpjitf Iirouglit by A broker 

a broker, to recover a reconSpcnce for having chafers ftips, at 
chartered three veffcls for the Defendant. Upon the a-half 

trial of the caufe at Guildhall^ at the fittings after on their 

Michaelmas term i8io, before Mansfield0,1.^ it ap- and^hHU^'on^* 
peared that by the charter-party the veflcls were to go firfl: homeward freight; 
from London to St. Ubes for a cargo of fait, and thence 
back to Sheernefs, and thence to Stockholm, or fome port contingent what 
in the Baltic, with feveral ports of further deftination, 
dependent on a market and the diferetion of the thcliro^r^can- 
freighter j and in cafe the fliips fliould difeharge their not fue for any 
fait at Riga, and bring home a cargo, and difeharge it at 
Liverpool, the freight was to be 5ooo/.,‘ and in cafe they deteraiined. 
flionld difeharge, the fait at certain other ports in the If ^ junior 

Baltic, and bring borne asd difeharge a cargo at Liver- P;"jtakesawell- 

psol, then the freight was to be 4500/., and if they dif- founded objec- 

charged their cargoes at London or on the Eafiern coaft 

of Great Britain, the freight was to be four thoufand leader gives up, 

pounds. The Plaintiff proved djy feveral witnefles that the Court will not 

it is the practice, that brokers who charter a fliip out- a rde 

wards, fhall have the benefit of delivering the fame fhip for a new trial or 

upon her return home, and that the rate according to on another 

which .they are paid for their fervices, is, that they 

receive upon the fhip’s failing, two and a-half per cent. 

commifllon upon the amount of the freight outwards, 

and upon her return two and a-half per cent, more upon 

the amount of the freight home again. Other witneffes 

proved a commiflion of five per cent, upon the freight 

out and home, half to be paid when Ihe fails, and half 

when (he returns. But all agreed that the broker was 

paid by a per centage upon the freight contrafted for. 

The veflels failed and got to St, Ubes, and thence back 

to 
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<0 but had not proceeded farther. The jury 

^aye the fum to which die Plaintiff would have entitled 
himfelf by this rule, in cafe the veflels had eanfed the 
highell freight colrenanted for, under any of the dcfti- 
nadons mentioned in the charter«party. 


PechnotH Serjt., in Hilary term, obtained a rule nifi to 
fbt afide the verdi(^ and have a new trial, upon the 
ground that as the amount of freight was contingent 
in this cafe, the* jury had either taken a wrong rule of 
damages, or had given a verdi£l: difcordant to the rule. 
If the Plaintiff had made fo abfurd a contract that the 
freight could not be calculated, he muft abide by the 
confequences. The Court granted a rule niji, 

ft 

Shfpherd and Bell Serjts. fhewed caufe. There is no 
uncertainty in the rule for calculatqig the broker^s com- 
miihon. The confufion arifes from confidering it as de¬ 
pendent on the freight a£lually earned, whereas it is in 
truth dependent on the opportunity given of earning 
freight, the Plaintiff therefore was entitled to his com- 
miffion upon the higheft freight that the parties con¬ 
templated. Or if there is any difficulty in afcertaining 
the amount, at all events he is entitled to the com- 
miffion upon the loweft of the fums, for the broker’s 
duty is firfiflied as foon as the Ihip is afloat, and the 
commjiffion then becomes due. l^Mmsjield C. J. There 
was no evidence of any broker, that where there were 
two contingent fums named for freight, the broker was 
entitled to the comn>iflion on the larger fum.;} As the 
voyage was defeated by the zlk of the Defendant, the 
Plaititiff is entitled to the largeff fum. 

■f ■ 

jSeijt., and Peciwellf emtrh* All the wit- 
neffei agreed.that the amount of the brokerage is to b,e 
detei^qed by the amount of the freight contra£Ied 
. . for. 
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for, and the latter cannot, under, thie ch^rt^'^artf, he 
known until, die ihips return at the end of the voy^^. 
If, therefore, the Plaintiff chofe a meafurtB of eompen* • 
fation dependent on a contingency, he mtiff watt unt^l 
that contingency happens befbre his commilhoti can be 
afeertained: confequently this a61;i9n is prematurely 
brought. If he had deferted this contra^,'and gpne 
upon a quantum meruit^ he might, perhaps, have 
coyered fomething, but at the trial he exprefsly repu¬ 
diated that claim. * 


I l l 




Mansfield C. J. It is now too late to contend thAt 
the Plaintiff is not entitled to recover fomething, for 
that obje£lion was never inlifted on at trial. \JPtckweU 
faid that he made the oj^jeclion, but his leader, Cochtit 
Serjt., abandoned it.3 

« 

Lawrence/. No fpecial contra*^> was declared 
upon, but the Plaintiff afles for the meaj^e of damages, 
according to the rule wliich he proved at’ trial, which 
is to be, according to the freight when afeertained; 
but that cannot be recovered on until the freight is af¬ 
eertained. As this point, however, was not iniifted on 
at the trial, the "Defendant is not now entitled to . a 
nonfuit. 


The Court recommended to the parries to comprotnifo 
the a^ion, upon payment of the commilBon according 
to the fmallell amount of freight contemplated ; and <m 
this day, they having agreed to it, a rule was im^e to 
reduce the damages accordingly, and the rule for a imn- 
liilt was 


t,l>ffchaifl|i|^. 
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May 27. 

, Th« ibtute 
42 G. 3. f. 77. has 
repealed tlte necef* 
fity of a licence 
from the South 
Sta Company or 
Eaft India Com¬ 
pany for Ihips 
palling J-hrough 
the Streights of 
Magellan or 
round Cape Hor/h 
and trading in 
the Pacific Oreany 
from Cape Hvrn 
to 180 degrees 
Wejl longitude 
from London. 

Whether they 
■combine lilhing 
'with their trading 
w not. 


Jacob v. Jansen. “ 

^^HIS was* an a£^ion upon a policy of infurafice, 
dated the i\x\\ June 1807, at and from London to 
the South SeaSf and back to London t with liberty to 
touch, difeharge, and take in goods "at all ports and 
places in the courfe of the voyage, whether in the 
li/h channel, at Madeira^ Cope De Verd I^amls^ St, He- 
lenOi the River Llate^ or clfcwhcre, alfo with like liberty 
at any port or ports in South Amdricat as well on this fule 
as on the other fide of Cape Horn, and during her voyage 
and trading, widi leave to barter, fell, and exchange 
property notwithflauding the colonial laws of Spain^ 
upon the fhip Memphis^ with liberty to chafe, capture, 
nfan, and convey any veficl or veflels, and to feek, join, 
and exchange convoys;' the value was thereafter to be 
declared by the aflureds: upon the trial of this caufe, at 
the London fittings after Michaelmas term 18io, it was 
proved that the (hip Memphis*\fZQ a trading velTel, and 
not a fifliing veffel, that flie failed on the voyage in- 
fured, in company with the Hero, on a trading adven¬ 
ture, and on the 12th Julp left Madeira, and continued 
in her company until the 24th, when they parted, and the 
Memphis bad not fince been heard of. It was objeiled 
for the Defendant, that the maftcr of the veflcl had not 
procured a licence from the South Sea Company, and 
that for want rfiereof the voyage w'as illegal. The jury^ 
however, found a verdi£l for tlie Plaintiff for a total lofs> 
fubjefl: to this obje£lion. 

£iri7x Serjt:, in Hilary term 1811, accordingly ob¬ 
tained a rule to fet alide this verdidf and enter a nOrt- 
fuit; againfl: which 

Shepherd and j?g/? Serjts., on a fornier day in this 
terir^ fheWed caufc'. They contended that a licence 

13 from 
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from the South Sta Company was unncceflary in this 
cafe, by yirtue of the ftatute 41 G. 3. which 

is entitled “ an aft to permit Britijb built (hips to * 
« cdrry on the fiflierles in the Facific Oaan, with- 
out licence from the Eaji India Company or tlie 
“ South Sea Company •” the preamble of which recites, 

« that it may tend to increafe the navigation and fi(h- 
cries of his majcfty*s fubjefts, if the reftriftions then 
“ fubfifting witli regard to fliips navigating in the 
« Pacific Oceany between Cape Horn and 180 degrees cf 
Wefi longitude from London^ (hould be removed,” and 
enafts, ** that thenceforth it fliould be lawful for any 
“ Britifii built Ihip, owned and navigated according to 
« law, to pafs through the Streights of Magellarty or 
“ round Cape Horn, and^to carry on the fifheries in the 
« Pacific Ocean, from Cape Horn to 180 degrees of 
** IPfi longitude from London, *and to trade within the 
" faid limits, without having obtained any previous 
licence, permiffion, or authority for that purpofc, 

“ from the court of direftors of the Ea/i India Com- 
pany, or from the governor and company of meichanti 
“ trading to the South SeasP It is important to attend 
to two former afts which related to filhing alone, and 
to mark the diftinftion betweeft them. By the ftatute 
of 3S G. 3. r. 92., entitled ” an aft for further cncou- 
“ raging and regulating the Southern whale fiflieries,*' 
yi 26., all ihips intending to navigate within, or fre<|uent 
any part of the feas comprized in the boundaries of the 
exclufive trade of tlie South Sea Company, as deferibed 
in the ftat. ^jdnn c,2i,, are required, «« before they 
fhall proceed on any fuch voyage, to take a licence 
“ for fuch voyage from the South Sea Company.” And 
by 38 G. j. r.57., which is entitled an aft for further 
encouraging the Southern whale fiftleries,” the pre¬ 
amble of which, as well as of the la^-m‘ention^ aft, 
recites that it was proper to encourage the lifhery 

carried 


t8it. 

jACOJi 

V. 
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carried on by hia majefty’s JEuropean fubjedls in tbe 
** isau&Xoth&Southwardoi the Greenland and Davis*% 

f 

» “ StreightSf for the purpofe of faking whales, and other 
" creatures being in thofe feas,” and refers >tQ. the 
35 G, 3. c, 92,, it is enabled in the third fe6:ion, that 
for extending the limits preferibed in the laft recited 
aA for the Southern whale hUicries, any ihip fitting and 
clearing out, and licenfed, conformably to the a£); of 
35 G. 3., and failing to the Eajlvoard of the Cape of 
Good Hopet might pafs beyond 51 degrees of Eajl lon¬ 
gitude from London, provided tliat fuch fhip, after pafling 
5 r degrees of longitude from London, fhould not 
fail or pafs to the Northward of 15 degrees Southern 
latitude, till flie fhall have failed to the Eafward of j 80 
degrees of EaJl longitude. And by the next fe^tion, 

, any veffel fitting, and clearing' out, and licenfed, Con- 
.formably to tlie faid a£l, and failing to the Wejlward of 
Cape Horn, or through the Streights of Magellan, for 
the purpofe aforefaid (of fifhing), may pafs beyond 180 
degrees of longitude frtora London, provided fuch 
fhips, when they have pafled beyond 180 degrees of 
Wef longitude from London, do not pafs to the North* 
ward of 15 degrees South latitude, until, they come within 
51 degrees of EaJl loKgitude from London, They ad¬ 
mitted that the two earlier adfs, which had for their 
obje^ merely the encouragement of the filheries, did 
not difpenfe with the necefiity of a licence; but the 
42 G. 3. had a much larger fcope. It was intended to 
give, free licence to trade with the Spanijb colonies, 
which was contraband by the laws of Spain, in fuch a 
manner, as not to give alarm to that jealous government; 
and with that view the preamble was made much more 
comprehenfive than the title of the^ a£f, and the purview 
mudh more comprehenfive than the preamble. \^Mansm 
field Would not the inhabitants of Spain be as 
J^dcely to read the body as the title and, preamble of the 
' 7 aa?] 
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?] T%e ^ue conftnidioH of tbe idi % that it ihall 
be Is^ul for all Brii^ fbipa navigated accordiajg to 
law, vdiich refers only to the navigation laws, and not 
-the rights of monopolyi to hlb within 4 hofe limits, and 
alfo that it (hail be lawful for all Britijk Ihips navigated 
according to law, tO trade within the fame limits : it. is 
ho more necefiary that trading fiiipS ihould fifh, in 
order to entitle themfelves to the benefit of - the. ftatute, 
than it is that fiihing ihips fiiould trade, in order to bring 
themfelves within the fame indulgence. It may be ad¬ 
mitted that the two ftatutes for the estisnfion of^ the 
fiflieries, fo far as they invade the monopoly of the 
Eajlern hemifphere, have extended the indulgence to 
fiihing veflels 'only, but that is not fo with regard to 
this ilatute, and theje is this fubftantial teafon for the 
difference, that the Eajl Indm Company am of riiem- 
felves competent and fufficient to carry on the trade, 
whereas the South Sea Company have no trade, and 
therefore cafinot be lofers by the extenifion of the trade 
to others 5 therefore was the obje£l; of gov^ment to 
lay open to the fubje£ts at large, as well the trade as the 
fiflieries of the Pacific Ocean* It is fo beneficial to 
this country to extend the limits of trade, that the 
Court will, if polfible, adopt the conftrudrion which 
favours it. Neither any grammatical, nor any rea- 
fonable conftruftion, confines that trading to fiihing 
foips. 

s 

jLeff/Seijt., contrhi urged, that although in certain 
cafes the enaAing part of a ilatute may extend'its ope¬ 
ration much more widely than the pneamble, yet that 
muil be in cafes where the intention is clear. If the 
FlaimiiF’s conftruflion be corre£l, the ftatute 47 (r. 3* 
fiejl I, c. 23. was wholly unn^eftary. ’Ihe principal 
objefl of this afl. 4a G* 3. was the fiftu^, ami if it 
VoL.in. Nn embracad 


-Ur 
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Vv 

4maaiit* 
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emhrtced trade, it was only fubfervient fbe filhery, 
or tf gwing liberty to trade if the Oiips were; difap* 
painted of fifii: but it muft be conftrued as reftrainitig 
that liberty to fifliing ireflels. Until the pafling of this 
ftatttte the* moifopoly of the trade of both heinifpheres 
was clearly prote£l«d from interiopers, unlefs they 
were licenf^: it is not pretended that the trading 
ibonopoiy of the India Company is done away; and 
it is not to be intended that the legifiature meant to 
deprife the SontB Sm Company, of their exclufive monqp 
poly of Uie W^em hemifphere in this covert and am¬ 
biguous way. It is clear ‘that the perfons who penned 
the ilatute 47 G. 3. fejf. 1. ^.13. underftood that the 
monopoly of both Companies ‘ftill fubfifted, otherwiie 
they would have confined the repeal of the ^Ann^ c, 21. 
to fuch conquered countries as are on die fide 
of America only, inftead bf repeating the permiflion, 
as extended to all places which Ihould be in his majefty’s 
pofieffiem, as well on the EaJ as the coail of 
America. In the very next year, 43 G, 3,, another 
ftatute, c..90.,pidred, declaring in/a. that vellels.clear¬ 
ing out, and licenfed, conformably to the 38 G. 3., 
and palling to the Wejl ai Cape Horn^ or through the 
Stre^hts of Magellan^ for*the purpofe of carrying on 
the filhery, and having pafied beyond 180 degrees of 
Wift longitude from London^ may pafs to the Notibward 
as far as 10 degrees Southern latitude, but not further, 
until Ihe lhaU have failed within 51 degrees of 
longitude from London, [Lemrence J. It may from that 
a£I be inferred that in certain other limits the neceffity 
of a Ikenee is abolilhed.] 


Hansvibld C. J. According to the conftru£Ii(»i 
now cotttended for on the part of the Plaintiff, this oEt 
'42 G. 3. is a total deftru^ion of the monopoly of the 

Soidh 
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South Sea Company on the W^em coaft of Ametica, If 
that foj it is rery Angular that it was never before 
difcovered. • 

CaAMSRE h Every one of thefe a£b is to a cer¬ 
tain degree a violation of the nghts of the South Sw 
Company. Even the limited conftru^ion, reftri^ing 
the indu^ence to the right of fiihing, is a violation. 
The preamble is very ftrong in favour of, the larger 
^nftrififlion. Navigation is mentioned as the firft 
objedt, and the intention ieems to be to remove the 
obftru^ions to vefiels navigating the Pacij/k Ocean, 

Cur, adv. vult: 


s9fi« 

SAxm 

JjOtMsr, 


Mansfield C. J. •now delivered the opinion of the 
Court. , 

ConAdering, as we do« that the a£l: of parliament 
was made for the benefit of trade, as well as of the 
fifheries, and conAd^ng the qu^ions that may arife 
on die point, what degree of fifhing is necefiary to 
authoriae a (hip to trade, if we (hould hold it necef- 
fary that a (hip (hould both fifh and trade, we think it 
better to decide, that a (hip may go either for the foie 
purpofe of trade, or for the foie purpofe of Aihtng: 
therefore the 

Rule muft be di-foliatged. 


N n a 



CASHS IN EASTEIl TERM 


i8it. 


If a conreA 
aaemoriai of aa 
aiuialt 3 r><leed be 
iacorredUy in- 
rolled for a timcf 
and after fome 
ajrears the officer of 
the inrolmint 
office difcoTer and 
reflify the error 
before any pro¬ 
ceedings had to 
Tacate the an¬ 
nuity* the Court 
finding the inrol- 
ment right when 
they call for it* 
will not enquire 
when the entry 
was made. 

But it is a high 
mifpriiion in an 
officer to alter the 
iprolment with¬ 
out the lan£tlon 
of the Court of 
Chancery. 

Whether it be 
fufficient for the 
grantee of an an¬ 
nuity to carry a 
tnemorial to the 
inrolment office* 
and pay for it* 
without iniifiing 
on hixnfelf feeing 
it inioUed* and 
comparing the 
inrolment with 
the original me- 
, aaorial* yiMr#. 


Garrick v, Williams and Others. 

J' ENS Serjt. had dn a former day in this term ob¬ 
tained a rule nifi to cancel the warrant of attorney 
which had been given in this cafe to fecure an annuity,, 
and to fet afide the judgment entered up, and execution 
levied thereon, and reftore the money, upon the affidavit 
of afurety, which*ftated, that in 1806 the deponent 
became furety for the payment of an annuity of 100/., 
then granted by the Defendants Williams and Barnes for 
their refpe£i;ive lives to the Plaintiff, and with that intent 
figned certain deeds. That the deponent in November 
X 810 applied to the inrolment office for a copy of the 
record of the memorial,^ and thereupon received from 
the clerk at the inrolment* office a copy thereof, which 
did not contain the names of the witnefies to the bond, 
rior any authority to any attorney to enter*\ip any judg¬ 
ment againft the deponent, nor any term, nor any date 
to fuch fuppofed authority; and the deponent thereupon 
examined the copy with the memorial inrolled, with 
which, he found, it correfponded with refpefi to fuch 

defers. Hje attorney for the Defendants fwore that 

» 

the copy of the memorial which he annexed to his 
affidavit 'was a true copy of the record, as it was in 
November 1810 entered on the rolls of the office, and 
that the inrolment. then correfponded with refpe£^ to 
fuch defedis. That having reafon to believe that the 
memorial inrolled had been altered fubfequently to the 
time of his former examination, the deponent had lately 
again infped;ed it, and difcovered, that an addition had 
been made to the record, and that the names of the 
witnefibs to the bond, and an authority to certain attor- 
nies'to appear for tlie Defendants, and confefs judg¬ 
ment and the date thereof, had been inferted in the 

margis 
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iQargin of the roll, .fubfequently to November xSiOy and 
«nore than four years after the execution of the deeds 
and other inftruments figned and given for fecuting the 
annuity. , * • 

Befi Serjt. ihewed caufe againj| this rulei upon ah 
affidavit. of one of the entering clerks in the inrohnent 
office, that in confequence of the error in the memorial 
being pointed out to him by the Defendant’s attorney^ 
reffified it, and offered to rectify the Defendant's 
copy of it accordingly, which was refufed \ and that it 
was the common pra^ice of their office, if they dlico- 
vered any error in the inrolments of memorials, to rec¬ 
tify them by infertions in the margin of the roil. That 
when an original memorial is brought into the office^ 
the hour and day are immediately marked on it, and 
that from that time forward fhe inrohnent is coniidered 
as complete. The attorney for the annuitants fwore> 
that the original memorial,* which he depofited in the 
office, had not thefe deters. Beji contended^ that if a 
Gorre6i; memorial were left at the office within th^ 20 
days, the annuitant had completed his title \ the officer 
might inrol it at any fubfequent time that fuited his 
convenience ; and when infolled, the inrohnent would 
have relation hack to the^time, of leaving the memorial 
in the office. If the bargainee of an effate were to be 
anfwerabie for the due inrolment of a bargain and ffile 
by the officer, after he had left his inftruilions at the 
office, it would (hake half the titles in the kingdom. 

The ilatute 17 G. 3. r. J, 5. dire£f8, that the memo¬ 
rials ihali be inrolled in order of time as the fame iQiall 
be brought to the office. If an annuitant carries his 
memorial on tlie 20th day, and finds only one clerk in 
the office, who has five hundred previous mexoorials 
then to be inrolled, it would be very hard that the 
grantee ihould therefore lofe his annuity. No peribn 
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can be injured by the mHlakc} for either party wh® 
wiihed to upon it, mud obtain an office copy,, and 
iri comparing that copy with the original memorial, as 
the practice is, 'the midake would be difcovered and 
rectified, as was the cafe here. This annuity had fub- 
(ifted four years, had jseen affigned for a valuable con- 
fideradon, and one of the attefting witnedes, who might 
have proved all circumftances relating to the con(idera« 
tion, was fince dead. The certificate indorfed on the 
deed records the infolment as made on the 7th day of 
Auguji i8od, at feven in the evening, purfuant to a£l; of 
parliament, and is figned by the proper officer. 

Lms in fupport of his rule. The officer who figns 
this certificate, is miftaken in takiiig it for granted, that 
the leaving the memorial at the office is the a£): of in- 
rolment* The fa<£l: of affignment makes the cafe dronger 
againd the annuitant; for if he had ufed ordinary dili* 
gence, be would have difcovered the midake at the time 
of his examining the title. The quedion does not here 
arife, whether the officer could perfe^ the memorial a 
day or two after the 20 days are elapfed ; for the Plain- 
tifF’s argument goes to the extent, that if the memorial 
be left in the office, though it be never inrolled at all, 
the annuity fhall be good. But the words of the ftatute 
are imperative, that it fhall be inrolled within the 2o 
days I and if it is not done within that time, the fecu- 
rities are avoided. The objeffion is not, that the copy 
is iticorre£^, but that the original, thf; roll to which the 
public have refort for infpediion, and by which they are 
to be guided, in order to know whether all things are 
duly done, is incorre£t. The objeft of the aii is, that 
die public fhall have accefs to the contents of the inrol- 
ment: the fuiri paid, too, for inrolmenti and for a cc^y, 
and which is regulated by the number of words, will 
vary if the memorial bfe incorre^lly inrolled. 5 Co. 84. 

Borr/ma^s 
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Bernmari^ calb. The euftonfof the manor was that 
alienations lhool4 be preTented at the msmor cj^urt 
within a year. The Court faid| caveat emptOTj he is dt 
his peril to perfe^ all that is necelfary fOr liis afltirance. 
It was incumbent on the grantee to fee this donci and 
the negie<£% of the officer is t]|}e misfortune of the 
grantee, who may have an a£Hon againfl the officer for 
his negligence, but the fecurities are, in the words of 
the afl;, wholly null and void. The quantity of bufinefii 
with which the office is filled, is no iteafon why it ihould 
not be inrolled in due time, for the ilatute gives a pro¬ 
fit to the officer for making the inrolments, and the 
amount of the fees is according to the length and num¬ 
ber of the memorials: having therefore a profit for his 
duty, he is bound to ^difcharge his duty, and is bound 
at his peril to provide a fufficient number of clerks and 
forvants to inrol the memories within 20 days as fail as 
they come in. The objection is not here that the me¬ 
morial was hot inrolled within the ao days, but was 
inrolled within a reafonable time after i hut the' objec¬ 
tion is, that it was faliely memorialized within the 29 
days, and that the fallacy has fubfifled for four years. 
The ilatute could not intend that it was fuffident fop 
the grantee to leave his inftfu^liotts at the office. 


i8il. 

OabbicE 

V. 

WiLLZAHS. 


The Court flrongly reprobated die condu£i of the 
officer, in thus figning a certificate, which was clearly 
falfe, and faid diat he was guilty of grofs negligence, 
and that he ought not to have made the alteration with¬ 
out the confent of the Court of Chancery. 

Cur. adv. vult. 

Mansfield C. J. now delivered die opinion of the 
Court. 

This w« a motion to fet afide a warrant of attomVy 
and judgment given for fecuring an annuity, on the 
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ground that it is void under the ftatute, Sot want of t 
memorial being inrolled in due time; and the reprefen- 
tation is, that a perfe£i memorial was prepared and car¬ 
ried to the office within 20 days, but that the roll itfelf, 
when firft looked at, did not contain certain material 
parts of the memorial,^ but that now, when the motion 
is made, the roll does contain a correct copy. This is 
the firfl time this queftion has been agitated, and it is 
attended with confiderable difficulty. The framers of 
this a£l did not at all know what they were requiring, 
in having thefe memorials inrolled ; probably they 
thought a memorial would be a very Ihort thing, and 
that many might be inrolled in a very fhort time; but 
the various very minute and nice queftions which have 
arifen on the a£l;, have introduced a pra£iice, (and I 
fee not how it can be avoided,) of copying almoil the 
whole of all the inftruments* on the roll. Now it might 
be impoffible for the officers, every day, or even every 
month, to put thefe on the roll. The a£t*requires that 
a memorial ffiall within 20 days be inrolled, and 
fedlion 5. diref^s, that there fhall be a particular roll 
provided and kept, on which fuch memorials (hall 
be entered, and proceeds to ena«fl, ** that every fuch me¬ 
morial (hall be duly inrolled, in order of time, as the 
fame fhall be brought to the office, and that the clerks 
of the inrolmejits, or their deputy, fhall fpecify on the 
roll the certain day, hour, and time on which the me¬ 
morial is brought to the office, and fhall grant a certi¬ 
ficate of the inrolment thereof when required.” If this 
afi of parliament, as it ftands, were peremptory that the 
inrolment fhould be made and completed within the 20 
days, and never be altered, it requires an impoffibility, 
for it never can be done; it muft be enough, therefore, 
if the deed is brought in due time, and left for inrolment 
when the officer can do it. The queftion is, whether 
the G>urt, findmg the record to be now right, will fay 

that 
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that the inrolment was infufiicient, and overturn the 
annuity, the record being correct; and we think that 
the Court, finding the record now corre£t, ought to be 
fatisfied, and inquire no further. There have been 
quefiions in the old law on the ilatute of intolments, 
which fuflain us in the do6;rine that yire Ihoiild look to 
the roll only and no further; in Hinders cafe^ 4 Rep, 71. 
one’ queflion was, amongft others, whether any aver¬ 
ment could be received with refpeft to the time of the 
inrolment, and whether that could be plftaded as a mat¬ 
ter in pais, or muft be decided merely on the record : 
the party by his demurrer confelTed the inrolment was 
maile after the fine, and fo the fine operated, and the 
bargain and fale did not operate ; and there being no 
attornment, no afbion of wafle could be maintained in 
refpeiSt of that eflate ; and whether the eflate could pafs 
by the bargain and fale, not beihg inroiled within the 
time, was the queftion; and it was held it could not. 
Gilb. on Ufes, fays, “ As to averring an inrolment, this 
mufl be under flood when tlie^time of inrolling was not 
entered on the record; but fincc 16 EUoi, the date of 
tire inrolment has been entered. Mod. 504. i Leon. 582. 

. are cited, and are nothing to the purpofc ; but in Sir T. 
Jloivard*s cafe, Owen, 132- the fame point appears to be 
ruled i and fo we think that the memorial on which 
thefe annuities are inroiled fhall be conclufive, and that 
no averment or evidence fliall be received to fhew that 
the date is incorre^l; and according to thefe cafes we 
mufl fay, that the memorial was inroiled within 20 days, 
and therefore the 
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Rule mufl be difeharged. 



CASES m EASTEIt TERM 


54<J 

i8zx. 


Mnjf 

Under a licence 
to Britijh brokers 
refident here, that 
a fhip hcaHne any 
flag may import 
from an enemy’s 
country, to 
whornfoever the 
property may ap¬ 
pear to belong, 
three Brltijii fub- 
jecSVs, not named 
in the licence, 
one of whom re- 
fides in a hoftile 
country, may im¬ 
port from another 
hoftile country 
to this. 

And the agent 
who effeiled the 
policy, may re¬ 
cover in truft for 
three Britijh 
partners, one of 
whom, at the 
time of the adlion, 
relides in an alien 
enemy’s country. 


Fayle and Another t;. Bourdillon. 


. * 

'JpHTS was an a£lion upon a policy, effcj^d by the 
« FlaintifFs, as agents, as well in their own names as 
for and in the name and names of all and every other 
perfon and perfons to whom the fame did or might 
appertain, in part or in all, at and from St. Peterf- 
hurgh to Londotif with or without (imulated papers or 
licences, upon the Ihip Sophia Carolina Albertina^ at 
the rate of twenty guineas per cent. The infurance 
was declared to be “ on goods, as intereft might ap¬ 
pear, to be thereafter declared and valued.” The Plain¬ 
tiffs averred the loading of a cargo of the value of 4130/. 
at St. Peterjhurgh^ and that Mssenaby Stewart, and Bar¬ 
clay were interefted in the goods to the amount infured, 
and that the infurance was made for their ufo and be¬ 
nefit, and that by a memorandum afterwards indorfed 
on the policy, the intereft wgs declared to be in them, 
and the goods were valued at 4130/., including pre¬ 
mium of infurance, commilfion, and all charges inci¬ 
dent to a lofs. The Plaintiffs then averred in their firft 

t 

count, a lofs by perils pf the fea, and in tire fecond, 3 
lofs by hoftile force. Upon the trial of this caufe, at 
Guildhall, at the fittings after Trinity term 18 ii, before 
Mansfield C. J., it was proved that Stewart refided at 
Hamburgh, Barclay at Glafgow, and Mactiah at Gotten- 
burgh, and that they were partners, in trade. It was 
proved that upon the petition of the Plaintiffs, a licence 
had been granted by the privy council, " to Benjamin 
Fayle and Company, merchants,” thereby permitting 
a veffel, bearing any flag, to proceed with a cargo of 
fuch goods as by law »e permitted to be imported, 
from any port in Ruffta, Prujfia, or Denmark, to any 
port in this kingdom : the matter to be permitted to re¬ 
ceive ius freight and depart with his veffel to* any port 

not 
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not blockaded^ notwithftanding ail the documents that i8ii. 
might accompany the (hip and cafgo mi^t reprefent ^ ^ 
her to be d^ned to any other neutral or hoftile port, 
and to whomfoever ihch property might appear to be- BouRDUjjoib 
long/’ under the ufual proviiions for indorfing, &c.; 
the licence was dated on the of May 1809. 

Sfetitart wrote a letter from Hamburgh on the 8th of 
Julyy apprizing the Flaintifis that he had chartered the 
(hip Sephia Carolina Albertina to go from Ro/iock in bal- 
laft to Peterjburghf for a cargo of flax ahd hemp, which 
would be addreifed to the Plaintiffs, and giving them 
inftrudions to effe£t an infurance thereon fropi 
Bt, Peterjburgh to London^ either on receipt of the letter, 
or on the fliip’s arrival in London^ at their difcretion, 
adding that perhaps the^ could get 3000/. provifionally 
covered better now than later in ,the feafon /’ in con- 
quence of which letter the Plaintiffs effected the infu- 
furance in qucftion on the 24th of July, The veffel 
took in her cargcfat Bu Peterjburgh^ and was lofl: on the 
homeward voyage. The bills of lading were configned 
to the Plaintiffs, but they were not interefted in the 
goods. Btenvarty Macnah, -and Barclay were all Britijh 
fubje£ls. The action was commenced in January 
x8ii. No evidence was given of the relations of 
amity or ocherwife at that time, or at the time of 
plea pleaded, or trial had, exiffing between Hamburgh, 

Sweden, and Great Britain / but the counfel for the 
Defendant affumed it as a fa^ of which the Court had 
judicial notice, that Hamburgh and Sweden were both 
in a ftate of hoftility with Great Britain, and that there¬ 
fore Stewart and Macnab, although Britijh fubje£ls bom, 
were alien enemies, and they raifed upon this ground 
two objed^ions to the Plaintiffs’ right to recover: iirft, 
that no a^lion could be maintained to recover money 
for the benefit of alien enemies; fecondly, that the ^ 
licence larhich had been granted, did not legalize the 

trading 
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trading by alien enemies, upon which this infunmce wif 
efFe^ed, but was< confined to Fayle and Co«^. * Mans- 
’ field C. J> referred both thefe points, fubjed to which the 
jury found a verdift for the Plaintifis. 

f^Serjt. having, on a former day in this term, 
obtained a rule mfi to fet aiide the verdict, and enter % 
nonfuit. 


Shepherd and Vaughan Serjts. fhewed caufe. As to 
the effect of this licence to legalize the trade, when the 
policy was effe^lied, there was no war fubfifting between 
Great Britain and Sweden^ and the partner refident a^ 
Hamburgh undoubtedly is not an alien enemy; but 
even if the partners had all been refident at Peterjburgh^ 
between which country and Great Britain there is un¬ 
doubted war, this lice'nce, the purpofe of which is« 
to do away the difabilities incident to a (late of warfare, 
would have legalized the traffic. The obje£^ of thefe 
licences is to facilitate the importation of particular fpe- 
cies of goods into this country, no matter to whom 
they belong; whether to an enemy refident in the ex¬ 
porting ftate or to others. The owner and the goods 
are equally adopted as Briti/h by this licence. There 
are found reafons for not introducing into the licence the 
names of the traders, Tor the licence mufl be on board 
the fhip, and might fall into the hands of the enemy, 
at all events copies may be legally obtained here by the 
enemy’s agents, and to infert the names would fubjed^ 
to confifeation and the heaviefl punifhments, the goods, 
and the importers or exporters, if difeovered and taken 
in any country over which France exercifes her domi¬ 
neering influence. All trade with any foreign ftate 
is reduced to this, that either the Britijb merchant 
muft fend out his fhip with bullion to purchafe 
commodities, or that foreigners, as confignors or con- 

13 fignees 
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0gnees ftt the foreign ports, either on their own account 
or as agents, muft participate in the trade. Many li¬ 
cences require a cargo to be iirft exported, and legalize 
the importation of a return cargo only, many require 
the goods imported to be the property of the perfon 
licenfed, as in Feife v.Thompfm^ ante^i. 121., or the 
property of the bearer of their bills of lading, as in 
D^is v. Parryf 3 Bof,^ Pull. 1 , The words of this 
licence are moft general, and moft cautioufly worded to 
avoid being reftri£ted to any individual or clafs of men 
whatfoever, fo long as the poffeffor of it properly and 
legally comes by the poiTeinon. * It is not a licence, that 
the Plaintiffs may import, but it is granted to the 
Plaintiffs that a Ihip may come from an hoftile port, 
bearing any flag, and freighted with any man’s property. 
This licence is therefore transferable to any perfon, 
whatever be his political relatioif, to whom the Plaintiffs, 
in the exercife of that diferetion which the government 
has repofed in them, ihall think fit to communicate that 
benefit. In Kenfington v. Tlnglisf 8 Eq/lf ^7S*» It was held 
that the Plaintiff might recover on a declaration averring 
interefl in Juan VillaSi an alien enemy, the adventure 
being legalized by a Briti/h licence, bccaufe that traffic 
could not be carried on but in Spanijh veffels. They 
referred largely to the judgment in Ufparicha v. NobUf 
13 Eqfii 33 2> As the trade would be authorized there¬ 
fore by this licence, if the goods were wholly the pro¬ 
perty of an alien enemy, fo it can be no objection that an 
alien enemy has a part interefl in them. A Briti/b fubjedl 
too, though refident in an enemy’s country, may dill be 
a fubje^, for all the purpofes of being a partner fn a 
houfe of trade here, and of trading, as from that houfe; 
as he may, on the other hand, be an alien enemy, fo far 
as he mixes himfelf with the commerqiil tranfa£tion$ of 
a houfe of trade in an enemy’s country. Cafe of Jonge 
Glajl^Ut 5 Rob* 299*1 ^ licence 

to 
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to Mr. Raviif of Birmingham$ to impott hi^r froia 
Hdllandf did not legaluse an adventute by Bavie oi 
Amjier'dam, as a Dutdh exporter.' Therefore, in this 
cafe, the twb national characters which MameA polTefied 
of S'wede*ztid Engliflmant may be ferered} and it was 
perfectly lawful for Suwarf, Macnahy and BarAay of 
Glafgtmi, to import thefe goods from St, P^tr/bwgh 
into Englandi to infure them, and to enforce the policy 
by an aCtion in the name of their broker for their be¬ 
nefit, although^ the fame things would not have been 
lawful to Siewartf Macnab^ and Barclay^ oS. Gettmbur^, 
But at all events a contrad: made with an alien not in a 
ftate of war is legal, and may be recovered on, fb 
that the PlaintifF is .entitled to recover at leaft for the 
intered in two thirds of the cargo, the ihares of Sttuuart 
and Barclay, 


Bejl eontrh. The rule mud be made abfolute on 
both grounds. Fird, that the licence does not proteCl; 
this property. Secondly, tliat two of the three perfons, 
in trud for whom the PlaintifF fues, are alien enemies. 
As to the fird ground, it is effential that the king fhould 
know how, and by whom, the trade is carried on : this 
is a licence to Fayle and Co. to import, and to no one 
elfe ; the words, to whomfoever the property may ap¬ 
pear to belong, are only an extenfion of the liberty to 
nfe iimulated papers ; they mean the odcnfible appear¬ 
ance, not to whomfoever it (hall ultimately be proved, 
to the fatisfafibion of a court of judice, that the properfy 
belongs. If the Plaintiffs* condru£I;ion fhould prevail, it 
mud go fo far, that this would be a licence to go to 
any port whatfoever in the whole world. If the pre- ' 
fent form of "the licence, according to the found con- 
' druCIion, frudHtes the intention of the government or 
of thofe who obtain it, that may be a very good re^Kbn 
why the privy council fhould adopt another form fbr 

3 thefe 
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thefe ini}xumexit% but none for <departing from tbe 
found con(|bru£kion. No cafe can be cited, where a 
licence granted to one man can be ufed by another. 
Licence is not in its nature aflignable, even if granted 
by a fub]e£^. In the cafe of Fei/e v. TThompfon, the 
licence was differently worded. But in the cafe of the 
J»nge Jciannes, 4 R(df. 263. where the licence permitted 
Bridge vnd. Smithy or their agents, or the bearers of their 
bills of lading, to import on board three neutral veflels, 
a claim was made by Smith on behalf of various pro* 
prietors, on the ground that he had obtrined the licence 
in confequence of inftrufliions from his correfpbndents. 
Sir W'. Scott held, that a material objeft of the controui 
which the government exercifes over fuch a trade, was, 
that it might judge of the particular perfons who are fit 
to be entrufted with an exemption from the ordinary 
reftrifkions of a ftate of war. ’ The purpofe of thefe 
licences is the employment of Britijh labour and 
capital, not the employment of foreign feamen and the 
capital of perfons refident'in Germany, In the cafe of 
the Cryiina SephiOf cited 4 Rob. 12. and 267., the 
broker, who procured a licence to himfelf and ernn- 
pany, made oath that he intended to include, under 
the. denomination of company, all the owners of the 
feveral parts of the cargo, and « the Court acceded to 
the favourable fuggefrion, that the Iri^ government 
might.be apprized of the intenrion of including all the 
perfons, that the broker might have Hated their aaaiesy 
and have taken the licence in that abbreviated form.” 
But there is nothing iimilar in this cafe. The rifk of 
the underwriter is increafed by the adured not conform* 
ing to thdte regulations, for the vedel whidi Ints on 
board a cargo not fo Ucenfed, is Habie to feizure by 
Britijh cruizers and conhfeation. HeSv v. MacCmm/, 
3 JBJ. ^ Pull. XI3., it was held that a commi%)n of 
haakrupt could not .be fupported, y^hmh was fued oqt 
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on the oath of the partners,,two of jgirhom were Britifli 
fu|ije£U domiciled in France i for the petiticjping credi" 
tors mull have a debt for which they^ could fue here* 
The cafe of the Jonge Glajftna is favourable to the De¬ 
fendant,,for if Macnab of Gottmhurgh had applied for 
the licence which was granted to the Plaintifi> it would 
have been refufe(i him. The doctrine that if a licence 
be extended to an alien enemy, it enables him to bring 
all thofc a£iions which fpring out of the tranfadf ion, 
cannot be denied, but it renders it the more neceffary, 
not to extend to alien enemies the benefit of fuch li^ 
cences, without expreis words or necefiary implication. 
In Kenjm^on v. Inglis the licence was to Read^ to im¬ 
port in any Bpanijk veflel: it followed by neceffary im¬ 
plication, that there would be Spani/h property 
barked in that adventure, and the Spanijh fubjedfs to 
whom it might belong, were therefore virtually licenfed. 
The fame obfervation applies to Ufparicha v. Noble, 
If the Plaintiff cannot recover the cwhole, he cannot 
recover a part, for the Court has no means of afcertain- 
ing what (hare belonged to one and what to another 
partner, nor of apportioning the verdidl. No grant of 
the king can take effedt, unlefs it be made upon a full 
knowledge and diCclofure of all circumftances. It is 
impofiible the king fhould know for whofe benefit 
the tranfadfion is carried on, when the licence is thus 
worded and thus transferred. [^Man^ld C. J. The 
fame objedlion would have militated againfl: the judg¬ 
ment on the Chrijlma Sophia,'} 

Cur. adv, vult. 


Mansfield C» J. now delivered judgment. The 
cafe of D^is v. Farry fo far refembled this cafe, that 
Bridge and Smid> had no intereii in the cargo, but they 
/ were the confignees of it, as Fayle and Co., in this cafe, 
. .are the confignees of the goods. But on the whole. 


con« 
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confidering the^erms of thia licence, it feema to us that 
it docs ijot fouhd any objection which the underwriters 
can take, to prevent the Plaintiffs* recovering' on this* 
policy. The words of the licence are as •general as it is 
pofBble for them to be ; they are without refererlce to 
the goods being the property of ai^ particular perfons. 
The words of the licence are, “ we hereby grant this 
licence to JB, Fayle and Co., merchants, for the purpofes 
fpecified in the order of council, and do hereby permit 
a veflel, (not any particular perfon’s veflel,) to fiil, &c.’* 
Under this licence goods are imported from 
configned to Fayle and Co.; thSy are the confignees, and 
are the very perfons who applied for this licence and ob¬ 
tained it. The tranfa£l:ion ea:a£lly correfponds with this 
licenqe, and probably this was the very fort of trade the li¬ 
cence was meant to lcg:?lize. Trade with Rujia^ Pru/Jiuy 
and Denmarki muft be carried on* eitlicr by Briti/h agents 
refident there, or by the inhabitants of thofe countries: 
but whichfoeve^ of the two put the goods on board the 
Ihip, it feems to have b£%n the very intention of govern¬ 
ment to encourage tire importation of thefe goods from 
RuJJlttf Pru/Jiaf and Denmark ; and probably they form 
the very bulk of this trade from thofe countries to this, 
therefore there may be very gobd reafons for making this 
licence fo general. The queftion of alien enemy has 
nothing to do with the cafe; the queftion is, whether 
Fayle and Co. have a right now to recover the fum af- 
fured ? not what they are to do with it when they have 
got it. The cafe of Bridge v. Smithy in Rohinfotti does 
not apply, for there the perfon importing was neither 
the agent of Bridge and Smitht nor held his bill of lad¬ 
ing } therefore the 

{a) Rule muft be difeharged. 
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(a) See the following cafe. 
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The importance of the fuigeSt di/tuffed In the Iqft cafe will waf* 
rant the Reporter in placing here another cafe winch involved 
the fame principles^ though not immediatel/ eonjequent in order 
of time. 


Tfov.z'it l8i%. 


Morgan v. Oswald* 


A licence to 
H.S., a Brit if I 
merchant, that a 
jfhip may go to an 
huHilc port and 
bring home a 
cargo of goods, 
anthori'/.c3 the im¬ 
portation of fuch 
goods, beinj the 
property of an alien 
encmv, lubjecl of 
that hrftile 
country, and 
therefore autho¬ 
rizes hi'o to Iu*\ire, 
and enforce his 
coiitraiSt of iniii- 
cance in our 
courts. 

If the defence 


'^HIS was an action brought on a policy of infurance 
on goods fliippcd in the (hip Americai on a voyage 
from Archangel to London, Upon the trial at Gulldhaltf 
at the fittings after Hilary term i8ia, before Mans- 
field C. J., three points were made for the defendants. 
1. That there was a deviation by the fhip’s going back 
to Archangel under ftrefs of weather, in order to refit, 
it being contended that tiiere were other ports nearer to 
the place where file received damage : but upon this 
point the jury, at the trial, and the Court on reviewing the 
evidence, upon the motion for a new trial, made by Beji 
Serjt. in Eafler term i8i2, were of opinion that Arch¬ 
angel was tho moft proper place to which fiie could 
have gone for repairs, and that there was no deviation. 
The fecond and third points upon which the Defend¬ 


ants refted their cafe arofe on the licence. The mate¬ 
rial parts of which were, that the underfigned R, Ryder, 
in purfuance of an order of council, fpecially autho¬ 
rizing ihe grant of that licence, did thereby grant that 
licence, for the purpofe fet forth in tlie faid order of 
council, to Henry Stffkin, and did thereby permit a vef- 

the Defendat i to prove what a clearance is, and the difgrcpancy between the real date 
of the clearance the date indorfed. 

If the date be indorfed as the i7rh, and the real date of the clearance be the soth. 
‘ Semhle that it is a 'tiblUndal compliance vith the condition. 

Quitre whether a clearance be any'lingle document, or the coUeftiou of all the papers 
aecefTaty to enable a ihlp legally to fall i 

Licencos to trade ou|^t to be eoaihued liberally^ 

fel. 


upon a policy be, 
that the licence 
requ'ces the date 
of the fbip’s .-lear- 
ance trou'< an 
hoftile port to be 
indorfed thereon, 
and that it is nor 
truly indo.^i'd ; it 
is incumbent on 
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fel, bearing any flig except the French^ to proceed in 
bailaft from any port north of the Scheldt to Archangel^, 
or any other port in the White Seay there to load a cargo 
of fuch goods as were permitted by law to be imported, 

, (except German linens, ftock-fifli, and oil,) and to pro¬ 
ceed with the fame to a port of riie United Kingdom : 
the mafter to be permitted to receive his freight, and 
depart with his crew and veflel to any port not block¬ 
aded, notwitliilamling all the documents which fliould 
.accompany the Ihip and cargo might reprefent the fame 
to be deftined to any neutral or hoflile port, and to 
whorafoever fuch property m^ght appear to belong; 
provided that the name of the veflel, her tonnage, and 
the time of her clearance from her port of lading, fiiould 
be indorfed on that licence. The order of council, oi 
the fame date with the licjeilce, upon the authority 
whereof it iflued, purported to be made « upon reading 
the petition of Henry Siffkint* and was cxprefled in the 
fame terms as the licence. The following indorfement ^ 
appeared upon the licence. “ The veflel, for which the 
within licence has been granted, is the RoJIqcI ftilp, 
called America^ A. Gunter mailer, of tons burtlien, 
which cleared the port of Archarigel for the port of 
Z.ondon on the 5th September ^ old ftyle, 1810. The 

cargo confiflis in 187 calks of tallow,” &c. The 
captain of the veflel, being crofs-examined, admitted 
that he got his clearance at Archangel on the 20th of 
Stptemher new ftyle \ he received his papers on that day: 
the Tefl*el failed from Archangel on the a 2d September 
new ftyle, and was loft in her return lo Archangel to 
refit, while flie was coming in over the bar of the har¬ 
bour. The goods infured wore the property of Brandt^ 
Redder and Company, of Riga, Rujfian fubjefls, there 
being at the time of the infurance and adventure 
between England and Ru£ia. The firft objedion made 
upon thefc fa£ts was, that the condition of the licence 
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had not been complied withy inafmuch as the true time 
of the (hip’s clearance from her port of loading was 
not indorfed Dn the licence; and that therefore the 
adventure was illegal : the fecond obje£lion was, that 
the perfons ihterefted were alien enemies, the importa¬ 
tion of whofe property was not authorized by that 
licence. The jury, however, under the dire£iioii of 
Mansfield C. J., found a verdift for the Plaintiff, for a 
total lofs, with a fmall benefit of falvage: and Befi ob¬ 
tained a rule nift for a new trial upon the two points laft 
mentioned, and alfo upon the quefiion whether the jury 
ought not to have found an average lofs only: but this 
lafl point was not mentioned upon the difeuflion of the 
rule. 

Shepherd and iw Serjts. in Michaelmas term 1812, 
fhewed caufe againlt this rule. They contended that the 
condition of the licence was fufficiefitly complied with. 
The procefs of obtaining a clearance was a work of feveral 
* days; the clearance con filled not in any one particular pa¬ 
per, but in the whole number of papers requifite to enable 
the fliip legally to profccute her voyage j a feaman ap¬ 
plied at the cullom-houfe for his papers on one day, and 
received them on anollier. Probably tlie indorfeinent 
on this licence w'as made iheie on tlic day on which the 
captain firll applied for them. fThe Court fuggefted, 
that as this adventure was contraband in Ruffia^ it 
could not be prefuraed that the indorfement was made 
by the officers of the cu floras at Archangel, It cer¬ 
tainly was the practice in England for the captains of 
velTels to procure fimilar indorfements to be made at the 
cuftom-houfe, although no law required them to be 
there made.] It was often the pra£licc of the merchant 
.yvho was the owner of the veflel or cargo, and refidcnt 
^ perhaps at a confiderable diftance from the place where 
the Oiip lay, to procure the clearance) in fuch a cafe, 

a literal 
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a literal compKance with the condition of the licence 
would be inlpoflible} in the prefent cafe it was fub- 
ftantially complied with, which was all that was necef- 
fary. Ednvard/s Leading Deciftons in Cafes of Britijb 
Licences^ 24. Vrow Cornelia, ^cott J. fays : “ In the 
ufe and application of licences, (he Court will not 
coniine the parties to a literal conilruftion. It is fuiTi- 
cient that they ihew, under the diiHciihies of commerce, 
that they come as near as they can to the terms of the 
licence; and where that is done, the Court will not 
prevent them from having the entire benefit intended 
by his majcfty*s government.” In the cafes of Robinfon 
V. Cheefem)rightf and Same v. Tourayt now pending in the 
King’s Bench on the fame ihip and policy, that Court 
appeared difpofed to ponfider the clearance as a conti¬ 
nued the colle^Iion of all the papers that are necef- 
iary to enable a ihip to fail, fo* that the time of applying 
for or obtaining any one of thofe papers may properly 
enough be called the time of the {hip’s clearing. On 
the fecond point, they contended, that the language of • 
this licence was the moil comprehenfivc that could be 
ufed. It did not require that the ilrip or cargo {hould 
be the property of Siffhin, to , whom the licence was 
granted, as in Feife v. Thompfon, ante, i. 121., and Feife 
V. JVaterSf ante, 2 . 248., or the bearers of his bills 
of lading, as in Dejfiis v. Parry, 3 Bof, (5* Pull, 3,; 
nor dkl they require, as many licences exprefled 
it, that it fhould be the property of Ziffldn or other 
Britijk merchant, as in fome other cafes, nor that it 
fhould be the property of Siffkin or others, as in 
the cafes of Flindt v. ^cott, 15 Eaf, 524., and Flindt v. 
Larkin («). Nor was it a licence for Siffkin to import: 
it was a licence to Siffkin for a ihip to import. It did 
not define to whom, or to what country the veflel 

(d) Since reported in B,R,, 1 Matde ^ Sehv* 217. 220* 
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iliould belong; it was exprefsly permitted that the (hip 
might bear any flag except the French j and the*,licence 
was to be efleciual, to whomfoever tlie property in the 
goods might appear to belong, which meant, to whom¬ 
foever they ‘adlually might belong. This conftruflion 
was fortified by cQnfidering the purpofe of thefe 
licences, which was to fan£l:ion and facilitate the im¬ 
portation of the Ipccies of goods of which this country 
flood moft in need, not further regarding w’ho might be 
the owners, or fvho might derive the profit of the 
adventure, than by placing it under the guardianfhip of 
the perfon whom the government confidered worthy to 
be entrufted with the management of this licence. The 
courts of admiralty have uniformly put this conftruciion 
upon the words “ to whomfoeveij fuch property mighi: 
appear to belong.” In the cafe of the Couftne Marianne^ 
Ednuards's Leading Decijlons in Cafes of Britijb Licences, 
20., Scott J. fays: “ this Court has never yet reftored, 
the property of an enemy, except in ‘thofe inftances 
where the words “ to w'homfoever the property may 
appear to belong,” are introduced into the licence. 
Where thofe words occur, they ijave been held to ex¬ 
clude all, enquiry hitq the proprietary intereft.” The 
fame was held by Grant M.R. in the cafe of the fliip 
Hendrick, i ABcu,'^‘1^. In the cafe of the^moCi?;'- 
ttelia, ibid. 23., though the fafts are not fimilar, yet the 
d-’cifion of Scott], abundantly eftabliflies the pofition, 
t »at licences are to receive the moft liberal conftru£lion. 
Xjfpnricha v. Noble, 13 Eajl, 332., recognized the prin¬ 
ciple that a licence auihorizing a trade to the port of an 
alien enemy, intends that alien enemies refident there 
muft have intereft In the goods configned thither, and 
therefore impliedly authorizes fuch cohfignees to infure 
tlic adventure licenfed, and to enforce the contract of 
'' infurance by fuit in our courts. Upon the fame prin¬ 
ciple, this licence intends that the goods to exported 
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from Archangel will be the goods of alien enemies reG- 
dent there) and it alfo impliedl^r authorizes* them to 
effeiSl here infurances on their property, and to enforce 
their contraff in this country, as a pare of the necefiary 
rights and proteftion incident to the enjoyment of that 
commerce which it is the purpofe of thefe licences to 
permit and encourage. If this were a licence, the only 
objeCi whereof was the furtherance of our own export 
trade, there might be more reafon for reftri£lions upon 
the homeward cargo ; but the objed: of this licence is 
evidently the homeward car^o only, for the Grip is to 
go to Archangel in ballaft. It does not preferibe whe» 
ther the homeward cargo fliall be Engljjh or Ri/Jfiatt 
property: it may poGibly be Englip^ but it is more 
probable it Ihould be Jiujpan, and if it be, the country 
obtains this additional benefit, that the goods, of which 
(he ftands in need, are ednfigned hither at the rilk of 
Rujftan fubjedls, and by the employment of Ri/Jfutn 
capital in oup fervice. If it rellrifted the goods of the 
forts required to fuch as were Englijh property only, 
it is moil probable that neJ fuch cargoes could be 
procured. 
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Beji and Mar^all Serjts.*, in fupport of the rule, con¬ 
tended, as to the firft point, that the w'ords requiring 
the date of the clearance to be indorfed, moil rigidly 
V and technically conftituted a condition j there might be 
good reafon for the government to wi(h to know the 
txuSt moment of a flap’s quitting an enemy’s country j 
the reafon, however, it was unneceflary to enquire, 
fince, if it were a condiiipn, howeve:: immaterial might 
be the caufe for which it was introduced, it muft be 
rigidly complietl with. The reafon why a warranty in 
a policy muft be literally performed, is becaufe it is a 
condition. By Lord Mansfield C. J., Dehahn v. Ha^l^f 
r. R. 345, This condition muft,^ above all others, 

004^ be 
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be moft exz&iy performed, bccaufe it is a* condition in 
a grant of the crown, made in favour of the csrown, 
which is to be conftrued more ftrif^ly Than a condition 
in favor of a fubjn£f. This Court would hefitate before 
it would purfu£ the decifions of the Court of Admiralty, 
which avowedly varied a little, according to circum* 
fiances of political expediency; but the Courts of com¬ 
mon law could not be guided in tlieir decifions by 
motives of political expediency. Had the condition then 
been performed ? If the captain underftood what a 
clearance was, according to his tcilimony it had not, 
for the licence was indorfed as if the clearance had been 
obtained on the 17th of September ^ new ftyle, and the 
clearance was not in fa£l obtained till the ioth; if the 
clearance was not indeed any one (ingle document, but 
the perfedliing of all the documents requifite for the 
fliip’s failing, the time of obtaining the lafl of them was 
the date of the clearance *, and either way, the condition 
had not been performed. The fafls upon' which Lord 
JE^lenborough directed the jury in the cafes of Robinfon 
V. Cheefenurighty and Robinfon v. Touray^ are not before 
this Court, therefore no application can be m^e of 
thofe cafes to the prefent queftion. As to the fecond 
point, this is the form of licence which would be granted 
in order to difpcnfe with the difabilities of trade with 
Rtfffia which a ilate of war impofes, and to enable a 
Britijh fubje£l to import foreign property in a Britifh 
veflel. But to give it the efFe£l contended for, will' be 
giving the licence a much wider fcope than the mere 
difpenfing with the difabilities of war} it will be alfo 
difpenfing with the provifions of all the navigation a£ls, 
for this is a Rojlock veflel, in which the^ goods are im¬ 
ported. This indeed his majefly in council is enabled 
to do by order in council or licence, under the ilatute 
4^C. 3. c. 40., whether in a friendly or a hoflile veflTel j 
but confidering the great benefit which this country has 

derived 
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derived from the navigation a£l;Sy policy requires that 
any gram made in derogation of thofea£fs fliall receive 
a very ftriO: conftru£Iion. This licence iffiies on the. 
petition of Siffkin ; it is granted to Siffkin ; it therefore 
neceflarily means that Siffkin lhall import. If it had 
been to Siffkin and others^ that would only have pro* 
te£fed others ejufdem generisy other Britijh fubjeffs, who 
ftood in the fame relation to the Britifi government, as 
the Court of King’s Bench have determined in the cafes 
of Flindtv. Scotty i^EaJiy 524., and Flindtv. Crockatty 
ibid. 522., and Flindt v. Larkitiy tried 4th March 
1812 (/»). This permiffion is ftill more confined : it is 
to Sffkin only. It muft be intended that the veflel 
permitted to depart is the veflel of Sffkiny and of none 
other. No words in the licence fliew an intention t 2 »at 
the privileges conferred by this grant are to be imparted 
to any other perfon, much Ihfs to alien enemies, or 
that the goods to be imported fhould be an enemy’s 
goods. It is a fule in the conftru£lion of royal grants, 
that the king is not bound, unlefs it appears that all the « 
circumilances are difclofed to him : nor is it to be 
gathered from the order in council on which the licence 
was founded, that the king knew the goods were to be 
the property of alien enemies. It is therefore fought to 
make of the grant of the crown a ufe which the crown 
never contemplated. Jonge Johannesy 4 Rob. 2(34., 
Scott J. held that “ a material object of the controul 
which government exercifes over fuch a trade is, that it 
may judge of the particular perfons who are fit to be 
entrufted with an exemption from the ordinary reftric- 
tions of a ftate of war.” The crown totally fails of 
this objefl if the privileges of the licence may be com¬ 
municated without its knowledge. Hoff mingy 2 Rob. 162., 
Scott J. faid, « it is indubitable that the king may, if 

{a) Not yet reported. 
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pleafes, give an enemy liberty to import: but I ap« 
prebend that unlefs there are very exprefs words to this 
•efRtfl: to be found in the licence, I am to confider its 
meaning as not going to that extent, but as giving fuch 
a liberty only to fubje£ls of this country } it is a licence 
to Britijh fubjcEls to import, and as I underftand it, they 
are to import on their tmn account ; and if it appeared 
that the importation was on the account of other than 
Britijb merchants, 1 Ihould hold, that under the terms 
of the licence it could not be coniidered as a legal im¬ 
portation.” \Gibbs J., Sir William S-coti lays down this 
principle : that while tlie trade of the country remained 
in its original (late, and the licenfed trade was the ex¬ 
ception to the general rule, licences were to be conftrued 
ilrtdlly, but that iince the licenfed trade lus become 
the general trade, and the uulicenfed trade the excep-* 
tion, licences are to be (!ronllrued liberally.] With tho 
moft unfeigned fubmiiTion to fo great a name, that 
dodlrine can never be received in the’courts of com.^ 

I. • 

mon law; it will not be endured here that the interpre¬ 
tation now to be put on a written inftrument fhall be 
the reverfe of the interpretation which was put on the 
fame inftnimcnt ten years fince, bccaufe the inftrument 
is of more frequent recurrence j it would difturb all the 
rules for the con ft ruction of contraifls. In the cafe 
of the Joiige lilnjjlnci 5 Rob. 297., where Mr. Ravie 
of Birmingham^ had obtained a licence for the importa¬ 
tion of certain goods from Holland to this country,, 
being his property •, ^coit J. held it not to protedl goods 
fhipped at the rifle of Ravlc from Amfierdawy where he 
had another houfc of trade, and the fliipping of which 
goods, Ravu’y being in Holland^ perfonaliy fuperintended> 
a fortiori fuch a privilege is not to be transferred to an 
alien enemy. The authoiity of the earlier dccifions of 
Sh.ac great Judge, bached with the uniform courfe of the 
com mon lav.-, in.’.il therefore be oppofed to his latter 

deci- 
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decifionsj and-it is better that the judgments of this 
Court fliould militate with the judgments of the Court 
of Admiralty, than be difcordant to the former determk 
nations of themfelves and of all the other common law- 
courts. It is not competent for this Cotirt.to enter into 
reafoiis of Hate policy, or to conjecture what was the 
intention of the privy council, or to colleCt it from the 
framer^ of the inftrument, or ffom any other fource than 
the language of the licence. The true meaning of the 
words « to whomfoever the goods may appear to belong,” 
e not, as lias been fuggefted, to whomfoever,they fiiall 
belong: for it is a rule of conilruCtion that no word is 
to be rejected as ufelcfs when it may bear a meaning, 
but that conltrudion would make the word « appear” 
wholly infignificant. ^ A further reafon refults from tlie 
rule “ mfdtur a fociis ” the words are found in the 
fame fentence with the permfffion to ufe a fictitious flag, 
a falfe deftination, and fimulated papers, they relate to 
appearances ^riTumed for the purpofe of eluding an 
enemy, not to the true ownerfhip. It does not appeas 
in the cafe of Ufparicha v. Noble, what were the terms of 
the licence. Lord Ellenborough C. J., however, faid 
upon occafion of the cafe of Mefinet v. Bonham, 15 Hafi, 
477., that if that cafe were to be prefled upon the 
Court of King’s Bench, they had ratlier get rid of jhe 
authority of Ufparicha v. Noble than of Conivay v. Gray, 
10 Eajl, 536. Tliat Court font down the cafes of 
Hagedorn v. Buffett, and Hagedorn v. Vaughan {a) to a fc- 
cond jury, in order to try whether Hamhurghers were 
alien enemies : but; the licence, which was fimilar to 
this, would have rendered that faCl wholly immaterial, 
if the words “ to whomfoever the property may appear 
tp belong,” which the PlaintilF’s licence contained, 
-((/ould have covered the hoftile property. It was ob-», 
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fenred that the {hip licenfed was to gO' in ballafl:, but 
that is not to go from this country, only from feme 
port north of the Scheldt^ that ihe may not carry on 
trade between thofe ports and Ruffiai and this provihon 
is perfeftly confident with her fird carrying out a cargo 
of Britijb or colonial j>roduce from England t therefore 
that inference fails. It is truer policy to give employ¬ 
ment to Engiyh than to RuJ^an capita^ in the fupply of 
OUT national wants; and the profits of the trade more 
than countervail the rifle. This too is a very dangerous 
power, and may be much abufed. But the quedion of 
policy is not for this Court to confider. 

4 » 

They prayed that the Court, if inclined to give judg¬ 
ment for the Plaintiff, would permit the cafe to be 
turned into a fpccial verdift. 

c 

Gibbs J. obferved that all thefe licences differed fo 
much in their terms, that unlefs the ver^ words of the 
licence granted in each cafe were before the Court, 
there was no mode of feeing how far the cafe cited was 
applicable to the fubje£l of difeufiion. The licence 
m UJ^aricha v. Noble was granted in very early times. 

Cur, adv, vult. 

On this day Mansfield C. J. delivered the opinion of 
the Court. 

This caufe has been argued much at large. It is an 
a£Hon on a policy of affurance, and the principal ob- 
jeffion to the policy in this cafe is founded, not on any 
fadls relating to the circuradances of the voyage, but 
on the ground that the perfons feeking to recover in this 
action were not perfons authorized by this licence to im¬ 
port the goods which were infured j there was alfo ano¬ 
ther previous objeftion, that fuppofing the licence to be 
effeffual, the adventure did not come within the condi- 
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tion of the licence. I will take notice of this objc£kton 
b^caufe the fame thing has been decided in the 
Court of King’s Bench (i>). The licence which per* 
mits the (hips to proceed, has a provifo, tliat the name 
of the vefiel, her tonnage, and the time of (icr clearance 
from her port of loading, lhall be indorfed on this 
licence. An indorfement was ma^e upon the licence, 
and it is thus indorfed: The veilel for which this 
licence is granted is the Rq/iock Ihip dalled America^ 
Gunter mailer, which cleared the pox of Archangel for 
the port of LenUon the 5 th September 1810.” That 5 th 
September 1810, old ftyle, is the 17 th Septembert nevr 
ftyle. The captain’s evidence wds, that he got his 
papers on the 20th of September new ftyle, and failed on 
the 2 2d} and it is o^’e<^ed, that the indorfement does 
not fpecify the true date of the clearance. We think, 
as the Court of King’s Benchfdid, that there is no foun¬ 
dation for this obje£lion, but that the provifo has been 
fufhciently complied with. In the iirft place, wc do 
not know what a clearance is; we thought at iirft, as • 
many other perfons did, that it was forae particular 
document or memorandum; but it now appears^ that 
there is no fuch thing as any one particular paper called 
a clearance: if there be no fuch thing, then it is impof- 
fible to comply with the literal terms of the provifoi 
If it had been a iingle document, and had been prepared 
at the Englijh cuftom-houfe on the 17 th of September^ it 
is very poilible that the captain could not, and might 
not have received it till the 20th j fo that even in the 
cafe of a veffel failing from England) afts of the officers 
of government might have prevented a more literal com¬ 
pliance with this condition than has here been pra6lifcd. 
But if the Defendant meant to rely on this obje^ion, 

it was incumbent’on him to make out, by fome evidence 

« 

(a) The Counfel for the Defendant were not aware of the ca^ 
here alluded to. 
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or vrhat a clearance is» and to (kew that the in* 

dorfement was not true; this, however, he,,has not 
doneand in this obfcurity it is impoflible for us to 
- fay that the truth of the indorfement is inconfiftent with 
the captain .obtaining his papers on the aoth. That 
obje£ 3 ;ion being out of the way, the great objeflion is, 
that by the terms of ^le licence, the goods mull be laden 
by Stffkin i and not only that thefe goods are not loaden 
by Siffkinf but that even if other Britijb fubjefls might 
import under this licence, yet that the PlaintifTs could 
not, becaufe they arc the enemies of the country. This 
quellion is alfo before the Court of King’s Bei^ch, and 
it would have been‘defirable if the Judges of both courts 
could have met and fettled the point; but the term 
drawing to an end, we think it bed to decide as well 
as we can. The petition is the petition of Sif'kifti and 
the effe£l of the licence is to fend a diip, to proceed in 
ballad for any port of Rujfia^ and there to load. A 
fhip fent to Ruffia to take in goods, mu*d neceffarily be 
.fuppofed to take in Rujftan goods, and it mud be natu- 
tally fuppofed that thofe Rujfian goods are the property 
of RuJJian fubje£ls. If had imported RuJftaH 

goods, no objection could be made; nor, I fuppofe, if 
any Britijh fubjeid had : but the quedion is, whether a 
Ruffian fubjeft may import fuch. What, then, is the 
difference whether a Briiifh or Rujfian fubjedc imports ? 
If a Britifh fubje£l imports the goods, in all probability 
he mud pay for them; and they come hither at his riik: 
if they are imported, as in this cafe, by a Rujftant they 
are at his rifk. The great object of the licence is, to 
have Rtjfian goods in this country, and in all the licence 
there is not a fingle hint, by whom they are to be put 
on board. It therefore feems to follow, that they may 
be put on board by a Rujfan fubje£l ; and if it does, 
^/iien it neceflarily follows, that, according to the cafe of 
UJ^artcha v. Noblti all the rights attach which are necef- 

a fary 
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lary for the enjoyment of the right of importing 5 there¬ 
fore, unlefs we overturn that cafe, which has all the 
principles of found fenfe to fupport it, it neceflarily fol¬ 
lows, that a Ruffian fubje^, licenfed to import goods 
into Great Britain, has a right to infure the|n. A great 
number of objections were made againtt this conftruc- 
tion of the licence; and much argument was ufed to 
ihew by what rule fuch licences were to be conftrued ; 
and it was faid, they were to be conftrued ftriCtly. 
Lord Ellenhorough and the Court of King’s Bench, in 
the cafe of Ufparicha v. Noble, and other cafes, and cer¬ 
tainly the Court of Admiralty* alfo, now are of.opinion, 
that licences ought to be conftrued liberally, and 1 think, 
upon very good ground. This fpecies of licence has 
been confidered as an exception out of the general law, 
but it is now ufed to carry on a very great part of the 
trade of the country; and unlefs it were fo carried on, 
a very great part of the trade muft be loft} and for 
preferring it, <*he licences ought to be conftrued libe¬ 
rally. And though certainly this Court is not bound to, 
follow the authorities in the Court of Admiralty iu 
general, yet as that Court has primary, and even cxclu- 
five jurifdiftion in feveral fubje£ts of capture and ma¬ 
rine law', from which the Courts of common law have 
taken all their do(flrine relating to thefe fubje£ls, I think 
it W'ould be of moft mifehievous confequence, if here¬ 
upon we differed from them. It has been faid, that a 
grant of the king muft be ftrl£tly taken j but this is the 
(li ft thne that fuch a licence as this was ever afiimilated 
to a grant of property from the king; a commercial 
licence is not at all like fuch a grant. With re- 
fpe<^ to confining the licence to the perfons to 
.whom the licence was granted, I am fure that that ' 
obje£tion has been over-ruled in this Court, In feme 
cafes indeed, as Fdfe v. Thompfan, the licence hus 
been expreft, to import goods belonging to particular 

perfons. 
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perfons, there only the goods which belonged to thofe 
perfons could be imported; but there are many cafes 
where the licence has been granted for three, four, or 
five {hips, in .which no fuch reftrifiion has prevailed^ 
Much argument has been raifcd on the words, to 
whomfoever they /hall appear to belong,” and ‘ it is faid 
that the Court of Admiralty has decided it to mean to 
whomfoever they (hall belongit is unneceffary for us 
here to confider whether fuch is the effedi of that pro- 
viHon in the licence or not, thoDgh 1 may again obferve, 
that it is extremely defirable that the conllru^fion which 
this Court Ihould put on it, fiiould agree with the con* 
ilru£lion put on that part of the licence by the Court 
of Admiralty, becaufe they have the great original 
jurifdi^ion in all queilions of this fort. I have men* 
tioned- the cafe of U/paricha v. 'Noble, the parts of it 
that are material have been fo often read that it is un* 
ncceflary for me to repeat them} the Court of Ring*s 
Bench are there of opinion, that a licence legalizing 
^ the adventure, gives the means'of profecuting all the 
rights which arife out of that adventure. I have an¬ 
other cafe which {liews what rights may be acquired 
by the fubjefts of ftates in hoilility. Fenton and Jln-^ 
other, nees of Renttards, Bankrupts, v. Pearfon, 
15 Eajl, 419.; the marginal note is, ** A trading licence 
from the crown to Britljh raercliants to fend a {hip 
“ hi ballaft to an enemy’s port, there to receive and 
« load a cargo, and import it into this country, by 
legalizing the purchafe by the fubjeeV, legalizes the 
“ fale by the enemy, and impliedly legalizes the vendor 
« enemy’s right to flop the goods in tranfrtu after their 
« arrival in port here, upon the intermediate infolvency 
“ of the vendees, after a part payment only, (which 
“ was offered to be refunded,) and alfo to employ an 
agent here for that purpofe.” Now,. to follow the 
right of {lopping in tranftiu, it will refult,’ that if the 

RuJjHan 
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RitJJlan confignor had a right to flop the goods, he 
might bring an adion for them, for it would be ridi¬ 
culous to hold that he had a right to ftop in tranjitu, 
unlefs he might enforce that right by gn adiion, if im¬ 
peded in the exercife thereof. Without' going minutely 
into detail, therefore, it fuffices to fay, that under this 
licence, Riijfian fubje£ts were af liberty to import their 
. goods into this country ; and if a Rujfian fubjeff had a 
right to import thofe goods, he had therefore a right to 
infure them, and to bring adlions, to enforce that con¬ 
trail: ; the confequence is, that the verdiil, which in 
this cafe has been found for the FlaintilF, mull (land, 
and the “ 

Rule muft be difcharged, 
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REGULA GENERALIS. 

T IS ORDERED, That from henceforth bail in this 
Court fliall juftify at the fitting of the Court only, 
and at no other time, except on the laft day of term, 
when bail, who may have been prevented from attending 
at the fitting of the Court, (hall be permitted to juftify 
at the rlfing of the Court, 


END OP EASTER TEIUI. 
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A 

ABPATEMENT, 

Infant, i. 

ABSTRACT OF TITLE, 

Ste Agreement, 8. 

ACTION, NOTICE OF, 

Sfc Notice of Action. 

ACTION ON THE CASE. 

I. If a veiTel is damaged by another 
rnnning foul of it, and the jury find 
a verdi6t for the Plaintiff, the Court 
will not fend the cafe to a new trial 
becaufe there may be fome gtound 
to believe that the Plaintiff was ne> 
gligent in navigating his veffel, as 
well as the Defendant. CoUinfon 
and Others v. Larkins* Page i 


1 2. If a broker, being authoriffd to fell 
goods for a certain price, fells them 
at an inferior price, the proper re¬ 
medy is by aflioA on the cafe. Du~ 
frejm't. Huuhinfon, Page 1*7 

ADMINISTRATION. 

t. If an adminillrator (hews that he 
fues for a greater value than is co¬ 
vered by the valorem Ramp of his 
letters of adminillration, he fhews 
his admiuiflration to be Void, and 
caniiot recover. Hunt'; Adenw^rattfr 
of CampleU^ v. Stevens* 115 

2. Although he fues for a doubtful 
claim. ‘A. 

3. He mud prove hts admlnifiration, 

for that conllitutes bis title to re¬ 
cover. ib. 

4. And It will not fuffice to fue out 

new letters o€ adminifhratton on a 
larger ftatnp afiBr be hu obtained 
judgment. ib, 

Pp I ADVOW. 
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ADVOWSON. 

^ffPiRpmuAL Curacy. Reco¬ 
very, 8. 

AFFIDAVIT. 

1. An alTldavit, ilic title of 

llylesthc Plainiifi' “ Affignee,” with- 
‘out furtlur explanaiion, is bad. Sicy 
ner v. Cottrnl. Page 377 

2. Any pcrfoii other than the Defend¬ 

ant making an aflidavit of merits to 
fet aitde an interlocutory judgment, 
iniift either fwear that he is the 
Defendant’s attorney’s managing 
clerk, or the DefeudanPs attorney. 
Neefom V. Whytoch* 403 

3. An affidavit, having 6nly one ftamp, 

cannot be iifed in more than one 
caiifc. Anonymous. 469 

AGREEMENT, 

y/nr/yre Illi GAL Con stn.; ration, i. 

4. EviDr.NCF, II. 1, 2. 

1 If a builder undertakes a woik of 
fpccified dimenfions ' and materials, 
and deviates from the fpecification, 
he cannot recover upon a quantum 
•valebant, for the work, labour, and 
materials. Ellis v. liamlen. 52 

2. Whether an inllrument /hall he a 
leafe, or only an agreement tor .1 
leafe, depends on the intention of 
the parties, as it is to be colleiltd 
from the inftrument. A^rgan. on 
tbs Demife of Denuding, v. B 'lffell. 65 

3, Strong circiimftances of inconve¬ 
nience apparent on the inftrument, 
if it /hould be conftroed as a leafe, 
indicate the intenAon of the parties, 

' t^t it (hould be an agreement only. 


Surh as a (llpulation that out of 
the rent mentioned, a proportionate 
abatement fhoiild be made in iefpc£l 
of certain excepted piemifes; for 
until that was apporlr.iontd, the lefl’or 
could not dill rain. ^5 

5. And a ftipulaiion that the tenant 
fhall hold at and under all ufual 

* covenants as between landlord and 
tenant where the prenufes arc fitu- 
atc; for it m,iy be difputablc what 
arc ufual covenants. ih 

6 . An »)rd(.r for goods written and 
figncd by the feller in a book be- 

‘ longing to the buyer, may be con- 
nedted with a letter of the feller to 
his ageiu, mentioning the name of 
the buyer, and with a letter of the 
buyer to the feller, claimirg the per¬ 
formance of the order, fo as to con- 
ftitute a complete contrail within 
the ftatute of frauds. * Al/tn v. Ben- 
net. ' 169 

7. It is no objedlion to the validity of 

a contrail for the fiilc of goods 
figned for the feller, that the feller 
cannot enforce the fame contract 
againll the buyer, becaufe the buyer 
has never figiicd it. /5, 

8. An agrccnient to grant a leafe 

contains no implied engagement for 
general warranty of the laud, nor for 
delivery of an abftrail of the lefibr’s 
title. Gnuillim v. Utane. 433 

ALIEN ENEMY. 

I. tinder a licence to Briti/b brokers 
refidtnt here, that a /liip bearing any 
flag may import from an enemy’s 
country, to whomfoever the property 
may appear to belong, three Briti/b 
fubjeSs not named in the licence, 

onp 
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one of vthom refides in a hoilfle 
co^intry, may import from another 
holilit country to this. Fayhand 
Another v. J^urdillon. Page 546 
. And the agent who tfFc6lrd the 
policy, may recover in truJl for three 
BrUyh partners, one of whom at*the 
time of the adlioti refides in an alien 
enemy’s country. ib. 

3. A licence to H. a Britlfh mer¬ 
chant, that n (hip toay go to an hos¬ 
tile port, and bring home a cargo of 
goods, authorizes the impo'rtation of 
fuch goods, bi ing the property <of 
an alien enemy, fubjedl of that hostile 
country, and therefore authorizes 
him to inuirc, an^ enforce his con¬ 
trail of infurance in our courts 
Morgan v. OfwalJ, • 554 

amendment. 

Bail, IV. 3. RIcovery, i, 2. 

5, 6. 

After nonfuit for a vaiiance in an un¬ 
defended ailion on a replevin-bond, 
the Court permitted the, record to 
be amended, and a new trial to be 
bad. Halhead v. Abrahams, 81 

ANNUITY. 

I. To entitle the grantee of an annuity 
to recover back the price, as money 
had and received, it is fufEcient if 
the grantor has communicated to 
ihe grantee that there are defeils in 
the memorial, and has treated for a 
compromife on the ground of the 
annuity being void, although the 
grantee neither demands payment of 
the arrears nor tenders new fecurities, 
nor delivers up the old ones, before 


he fues. Waters v, itV William Man- 
ftU, Bart, P'*gc 5^5 

2. And although the grantor has 

• taken no active meafuics to fet alidc 

the fecurities. tb. 

3. If a correft memorial of an annuity 
deed be iricoiTLilly iundlcd for a 
time, and after fixne years the officer 
of the iurolinent office difeover and 
redlify the error before any procetd- 
ings had to vacate th<* annuity, the 

, Court finding the inrolnnent right 
when they call for it, will not enquire 
wlien the c'ltry was made. Garrick 
V. WiHiiims and Others. 540 

4. Rut it is a high mifprifion in an 

officer to after the inrolment without 
the faiiAioti of the Court of Chan¬ 
cery. ih. 

5. Whether it be fufficlent for the 
grantee of au anmiUy to carry a 
memorial to the ir.rolmeut office 
and pay for it, without infilling on 

, htinft If feeing it inrollrd, and com- 
paring the inrohnent with the ori¬ 
ginal memorial, ib. 

ARBITRATION, 

I. An arbitrator to whom the qneftion 
of the right of two reftors to the 
tithe of certain lands, was referred, 
had power to devife all means to 
prevent future litigation between 
the parties, and to fettle all matters 
in dilFerence between them, and to 
determine what he ftionld think lit 
to be done by either of the parties, 
touching the matters in difputc. 
Held, that ht did not exceed* his 
power, by award?ng undivided moie¬ 
ties of the tithes to the two rcAors, 
FroJJery Cle^ky v, Goringe. 426 
P P j • a. If 
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2. If arbrtrators.awar() an excefllve furo 
t9 be paid to themfelveR, the Court 


will refer it to thfc prothonotary to 
reduce it. Miller v. Role and jlh- 
otber. Page 1461 

3. It IB competent to arbitrators to 
enquire whether a ranfom, for which 
the Plaintiff fecks to be repaid, were 
juiliiied by an extreme ncceflity, 
within the ftatutc 45 G. 3. c. 72. 
/. 16. * il, 

ASSUMP^IIT, 

See Indebitatus Assumfsit, i. 
Baron and Feme, 1. Judg¬ 
ment, 3. 

ATTESTING WITNESS, 

See Evidence, II. i. 

ATTORNEY. 

1, -An attorney wh6 is a juitice of the 

, peace for a borough, if fued by ori¬ 
ginal for an a£k done in his ofiice as 
magiilrate, may plead his privilege 
in abatement. Duffy v% Oakes ^ 166 

2. Feme covert cannot make an attor¬ 
ney. Quids and Others v. Sanfom. 

^ 261 

AWARD, 

And fee Refbeence. 

If -an award it loft, the Court will, 
nevertbekis, permit judgment to be 
cnterel accordingly, upon affidavit 
0f its contents. Hill v. Toumfend, 

45 

* « 

AVERMENT. WHAT MUST 

BE PROVED. 

dk Evidence, 11 . Varmncb, 1, z. 

« 


BAIL. 

I. Of the arrejl ar^the bail. 

II. Proceedings agoing the bail or the, 

III. Surrender of the principal. 

IV. Difcharge of the bail by other 

means. 

. V. IVril of Error. 

VI. Of bail to criminal procefs. 


A perfon may alllft bail in taking, and 
may lawfully detain the principal, 
although the jpail do not continue 
prtfent. Pyewell v. Stow. Page 425 

« 

ir. 

And fee PaACTiCBt II. 2. 

If a Plaintiff recover a judgment for 
money lent and intcreft, he cannot 
therefore require the bail to pay him 
intereft on the amount of the judg¬ 
ment as part of his colts. Waters v. 
heest one of the Bail of Sir W, Man~ 
JelU Bart. ^03 

\ 

IV. 

1. If an adion be commenced, and 

the Defendant become bankrupt and 
obtain his certificate, and afterwards 
permit judgment to be ligned for 
want of a plea, after which the Plain¬ 
tiffs proceed againft the bail, the 
Court will not relieve the bail on 
motion. Clarke v. Hoppe and An- 
others bail of iVUfon. 46 

2. And femble that they could in no 

mode take advantage of the bank¬ 
ruptcy and certificate. ib, 

3. If 
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3. If bail by^ miilake mifname in th^ 
recognizance the Plaintiff tp whom 
thef mean to be bound, the Court 
will not reftify the recognizance 
and proceedings in an a£tioo thereon 
after iffue joined on nul tiel record. 
F’enav. IVarner. Page *63 

V. 

yfndfee PaACTicfi, X. 

A mortgage deed, containing a cove¬ 
nant for the re-payment of the mo* 
ney, ia within the meaning of the 
ftat. 3 Jac^ r. e. 8., a contra^ upon 
which bail in error is neceffary. 
BuckneyfExecutrixt 1. Metham. 383 

VI. * 

The Court of Common Pleas'eannot 
apply the forfeited penalties pf th^e 
recognizances of bail to attachments; 
to the difeharge of tl^e debt and coils, 
of the Defendant in the original 
aflion, Re» v. Davey^ in the caufe 
of Hacket V. Mevjcs and Another. 11 z 

I v I 

BANKRUPT. . 

I. Of the bankruptcy and commi/Jton. 

II. Of the bankrupt** rights and 
duties, 

III. Of the bankrupt** eflale. 

I. 

I. A deed whereby a debtor, being 
preifed, conveys eftates in truft to 
fell, and to pay the prefling creditor, 
with a further truft to pay his debts 
to certain relatives, in order to give 
them an undue preference in contem¬ 
plation of bankruptcy, is an aft of 
bankruptcy. Morgan and Others^ 
AJftgneee of HutUf a Bankrupt, v. 
Horfeman and Others. 24.1 


SIS 

2. But the deed is valid, fo far as relates 

to the proteftion of the urgent ere* 
ditor.* Page ,241 

3. Whethio' votd'fbr the refidue, quare, 

ib. 

• II. 

Andfee Bail, ^IV. i, 2. 

1. A bankrupt, who had brought an 

aftion to try the validity of his com- 
miinon, and obtained a verdift 3 
pending a rule to fet itwfide, fecretly 
confeffed judgment to one of hia 
aflignees, who was the petitioning 
creditor, for a fum of mbney, in 
difeharge of his debt, and the cofts 
of the aftion, in conflderatioo of the 
petitionin^creditoPs confenting' not 
to oppofe the bankrupt’s petition 
for a fuperfedeas. The Court fet 
afide the judgment on the bankrupt’s 
application, on 5(7.2. r.30./134. 
Thomas v. Rhodes, 478 

2. The ftatute 5 G, 2. c. Jo. / 24., 

. was made for the proteftion of 

bankrupts as well as of creditors, ib, 

HI. 

I. A cuftom that purchafers of hops 
from hop-merchants (hall leave them 
in the merchant’s warehoufe for the 
purpofe of re-fale, upon rent, undif- 
tiftguilhed from the merchant’s flock, 
is not fuch a cuftom of trade as wilt 
prevent the hops from becoming ^ithe 
property of the merchant’s afBgneea, 
In cafe of bankraptcy, as being in 
Ills' poffeffion, order, and difpofitipn. 
Thackvtaite v, Cock and Others, Affig- 
ftees of Moore f a Bankrupt. ' 485 

t. Setnble tbae a ffocking^me let ou 
hire to a'working bofier in manufac¬ 
turing diftrlfts it not a ehattel rntmo 
Pp 4 • 
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his difpofition* Per hwwrence J. 

Page 490 

BARON AlJD FEME, 

Deed, 1. Attorney, 2. 

• 

No ill treatment by the hufband of the 
wife, fhort of perfonal violence, or 
fnch as to induce a reafonable fear 
of n, wiil enable a (Irangcr to main¬ 
tain ajumfjit againft her hujfband for 
necefl'aries furninicd to her fubfe- 
quently to her leaving hi^ houfe. 
Herwood v. Hrjfer, 421 

BILL OF EXCHANGE. 

I. The Defendant being unable to pay 
a bill when due, which he had ac¬ 
cepted, obtained time, and indurfed 
to the Plaintiff, as a fccurlty, a bill 
drawn by himfelf to his owft order, 
which, when due, was diflionored by 
the drawee, but ^the holder omitted 
to give the Defendant notice: held 
that by this laches the Defendant 
was not only difehar <ed as indorfer 
of the one bill, but alfo as acceptor 
of the other. Bridges v. Berry, 130 

2 - A bill of exchange, part of the con- 
ilderation for which is fpirituous li¬ 
quors fold in Icfs quantities than of 
^os. value, is totally void, though 
part of the confideration was money 
lent. Scott V. Gdlmore, 226 

3. If a bill be accepted, payable at a 

banker’s, it muft be prefented there 
Tor*payment, and the seglcA fo to 
prefent it is equally a difeharge to 
the acceptor, as to the drawer. Cal- 
l/^han V. AyUtt. ^ 597 

4. An averment tKat a bill acceptetl 
payable at a banker’s, was, when 
due, prefented to the banker’s for 


^ payment, according to the tenor 
and efre(ft of the bill, and of the ac¬ 
ceptor’s acceptance thereof, and that 
as well the bankers as the acceptor 
refufed payment, (Kail be fupported 
after Judgment on a fham plea. 
Huffam and Another v. Ellis, P. 415 

5.'And it fhall be intended that the 
bill was prefented for payment to 
the acceptor himfelf at the houfe of 
thofe perfons. Semble. ih\ 

'6. For evidence of thofe faffs would 
be admiffiblc under fnch an allega¬ 
tion, and not repugnant to it. ih, 

BILL OF LADING, 

See Evidence, II. 8, 9- 

1. A bill of lading, figncd by a mailer 

of a veflel, fince deccafed, for goods 
to be (delivered to a configntc or his 
affigud, be paying freight, is admifli- 
blc as evidence of the toufignce hav¬ 
ing an infural-lc inteicll in the 
gotidi. Per Eawrcnce J. Haddow 
v. Patry, , 303 

2. But it the mailer guards his ac¬ 

knowledgment by faying, “ contents 
unknown,” fo that lie does not 
charge himfelf with the receipt of 
any goods in patticular, the bill of 
lading alone is not evidence, either of 
the quantity of the goods, or of pro¬ 
perty in the coniignee. ih, 

3. A bill of lading may operate as a 
coutrafl between the mader and con¬ 
iignee for payment of demurrage as 
well as of freight. Peer v, Tates, 387 

BROKER. 

I, A broker purchafes goods on cora- 
miilion at a month’s credit, and pays 
duties on them, .and fends them. to 

the 
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the purchafer*s, place of abode, con- 
figned to his own order: the feller 
being flarful of the purchafer’s ere- { 
dit, procuredthe broker to delay the| 
arrival of the go^ds till the month’s 
credit is expired, and to tender them j 
to the buyer on payment of the i 
price, whereupon they are refufed, 
‘Held that the broker can neither re¬ 
cover the price, duties, orcornmif- 
fion. In an action for money paid. 
Hurji V. Holding. Page 32 

2. If a broker being authori/.cd t« fell 

goods for a certain price, fells them 
at an inferior price, he is not liable 
in trove'* for amount of the goods. 
Dufrefne v Hutchuifsn. 117 

3. The proper remedy is* by an aftion 

upon the cafe. • ‘ih, 

4. A broker chatters Ihips, at a com- 

iniflion of 2 \per cent, on their out¬ 
ward freight, atld the li^e on their 
homeward freight, if the charter- 
party makes it contingent what the 
amount of freight fltall be, the bro¬ 
ker cannot fue for ainy fum till the 
contingency is determined. IVinter 
v.Mair. 531 


c 

CARRIER. 

1. If a carrier gives notice that he will 
not be accountable for goods above 
the value of 20/. unlefs entered and 
an infurance paid, over and above the 
price charged for carriage, Recording 
to their value, a perfon who enters 
filk exceeding the value of 20/., and 
does not pay the infurance, cannot | 


577 

f recover any part of the value of the 
goods, if loft, jffarrie v. Paciwood 
and Another* ^ Pi^c264 

2. Although the price he agrees to 
. pay for the carriage of the fiik, is, on 

accou5t of its fuperior value, higher 
than the ordinary price charged for 
the carnage even of bulky ar¬ 
ticles. ih. 

3, And although the canier docs not 

jprove that the |ofs happened by any 
of thofe accidents agaiuft which the 
law makes him an infurer. ih. 

The canier is not bound to prove 
that he ufed reafonable care. ih. 

5. Semh. A carrier is entitled to make 
a higher charge'for the fuperior rllk 
attending the carriage of valuable 
goods, but the charge muft be rea¬ 
fonable. ih. 

CASES — olfervicd up^n^ doubtedt or 
explained. 

Faikney v. Reynout and Richardfon, 

4 Burr, 2069. 11, 12 

Jones V. Lord Say andSele, 8 Pin. 2(Sz, 

I Eq. Caf. ALr, 383, 3 Bro, P, C. 
458. 326 

Lacaujfade v. White, 7 7*. R, 535. 284 
Mofs V. Cbamock, 2 Eejl, 392. 208 

Petrie v. Hannay, 3 T. /?. 418. 11,12 
Walker v. Chapman and WaHer, Left, 
cited Doug. 45 p 283 

CHANCERY, 

And fee Office li. 

* 

Upon a cafe direfted out of Chancery, 
the Court will noi» folve any quef- • 
tions that arc not esprcfsly put in 
the cafe. Morgan v, Horjeman. 241 

CLEAR-w 
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CLEARANCE. 

1. If the defenqe upon a policy be, 

that the licence requires the date of 
the ihip*$ clearance from an hoftile 
port to be indorfcd thereony and that 
it is not truly indorfed, it is incum i 
bent on the Defendant to prove what 
a clearance is, and the difcrepancy 
between the real date of the clear¬ 
ance, 'itnd the date indorfcd. Morgan ; 
V. Ofwald. Page 554 

2. If the date be indorfcd as the 17 th, 
and the real date of the clearance he 
the 20th, femble that it is a fubftan- 
tial compliance with the condition. 

‘ ib. 

Whether a clearance be 
any fiogle document, or the collec¬ 
tion of all the papers ncceflary to 
enable a (liip to fail ? ib. 

CONTINGENCY. 

Where a contraA makes the amount 
of corapenfation for labour vauable, 
depending on contingencies, the con¬ 
tingency muft happen before any 
fum whatever «an be recovered. 
Winter s. Mair. 531 

CONVOY. 

1. ik ihip cannot legally proceed with¬ 

out convoy from port to port to join 
convoy, unlefs a bond has been given 
that fhe fliall not ftul without convoy. 
Hinckley v. Walton. 131' 

2. A %ip Hccnfed to fail without con¬ 
voy provided flic is armed with a 
certain forc^, rou|t take that force 
on board before fhe breaks ground 

ib 


3. A ihip licenfed tp fail without con- 
voy with a certain force, and clear¬ 
ing out without giving bond to fail 
with convoy, and witfiout having the 
force required, *^cannot legally go 
round from her port of clearance to 
a port of convoy. Page 131 

COSTS. 

<1 

I. When payable by and to perfons in 
general. 

. When payable b^ and to particular 
perfons, 

III. Of flaying proceedings till cojls 
paidi or fecurity given. 

\ ’ I. 

1. ‘If two oppofite parties require a 

witnefs to attend, and he receives 
paj-ment from both of them, al¬ 
though ;he payment made by the 
fucct'fsful party is afterwards repaid 
him by the lofer, in the taxed coils, 
the lofer cannot recover back the 
amount from the witnefs in an adion 
for money had and received, Cromp¬ 
ton V. Hutton. 230 

2. If the Plaintiif recover a verdift for 
a lofs on a policy, and endeavour^ on 
a rule ntfi being obtained for a non- 
fuit, to fupport his vcrdl£l to the 
extent, although he be held entitled 

‘ to a return of premium, he is not 
entitled to the coils of the rule j nor 
to any coils, except of the count for 
money had and received, and of fuch- 
parts of the brief and evidence as 
apply thereto. Spitta v. Woodman, 

4c6 

Afte^ 
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After a DefeoMint has undertaken to 
accept (Kort notio^f trial, he cannot 
compel a PiainttlFi refidenc abroad, 
to give fecuriiy for cofta. MuUer v, 
Gemon, Page 1172 

. S. P. Steely. Lacy. *73 

COVENANT. 

$. An adlion on the covenant for quiet 
enjoyment may be maintained for 
the dlilurbance of a way of necei&ty. 
Morris v. Edgington. 24 

2. By indenture tripartite between 
A, X. B.z. C. 3. tenant for 
life, demifed to C., a«d C. cove¬ 
nanted with B, (a receiver) apd 
other the receiver or receivers for the 
time being, and to and with fuck 
other pcifon, who, for the time 
being, ftiuuld be entitled fo the free¬ 
hold, and to and with every of them. 
A died: held that his executrix 
could not maintain covenant for 
breach in her teftator^s lifetime, but 
that the a6rion was joint, and furvived 
to B» Soulhcotcy Executrix of Sotuh- 
eotCf v. Iloare. 87 

3. A covenant with two and every of 

them ia joint, though the two are 
feveral parties to the deed. ii. 

4. Refervation of 5/. per acre during 
the laft 20 years of a term for every 
acre of meadow thereby demifed 
which the tenant fhould plough, dig, 
car, break up, or convert into tillage 
during the faid lalt 20 years of the 
term, and fo after that rate for any 
greater or lefs quantity than an acre, 
or lefa time than a year. The rent 
w due in the laft 20 years if the 


is then ploughed, whether it 
was firll ploughed within the lafl 20 
years or before; and the rent con¬ 
tinues payable daring the 20 yeuri, 
thougl} the land be again laid down 
to permanent grafs. Birch and Others 
V. Stephenfon and Others* Puge 469 
Land fown to clovers with corn is 
not thereby refiored to a ftate of per¬ 
manent pailure, but is ftill in tillage. 
• * ih. 

i. If a leafe deferibe demifed lands as 
meadow land, no other evidence is 
‘neceffary to prove that they were 
meadow land, at the commencement 
of the term. ^ H. 

CROSS-ACTIONS, 

See Set-off, 2. 

CURACY, 

See Perpetual Curact. 

« _ 

D 

DEED. 

See Power, 1. 

A lady having aflually married with 
the confent of guardians named by 
her deceafed fuppofed putative fa¬ 
ther, and confirmed by the Court of 
Chancery, fhe fuffered a recovery; 
and declared the ufes to the joint 
appointment of hcrfelf and her huf- 
band, with remainder in ftrift fettle- 
ment. It being discovered that her , 
fuppofed marriage wa% void, becaufe 
at the time thereof her legal father 
was alive, and did not coufent to 

the 
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the marriage, the parties conceiU^ 
that the fettlement and recovery 
were void} aijd executed a deed of 
revocation, and fuffered another re¬ 
covery, after which the lady made a 
new fettlement. PItId that the re 
covery and firll fettlement were valid, 
although made under a miftake of 
the iituation in which the parties 
ftood. Bou^hlon v. Sandilands. 
t. Tage J42 

DEFEAZANCE. 

See Warrant of AxTORNElr, 2, %. 

DEMAND, where nectjfaryt 
See Forfeiture, 4. 

DEMURRAGE. 

A general fhip took brandies on board, 
under bills of lading, which allowed 
20 lay days for delivery of the goodn 
in London, and Hipulated for ^l.per 
day demurrage. Afterwards certain 
of the confignees chuiing to have 
their goods bonded, the veflel could 
not make her delivery at the London 
docks until 46 days after the 20 
days: fome of the goods, which 
urere undermoll:, could not, though 
demanded, be taken out till the up¬ 
per tiers were cleared. Held tha' 
each of thofc confignees was liable, 
on a general count for demurrage, to 
pay the 4/. per day for the 46 days. 
Leer v. Tates^ Cowellf and Gorji. 387 

DEVISE. 

I. Bp vihat htordi landst tff* Jhall 
pafs. 

XL What eflate* 


I. 

1. Where there is an e{tate,fulllcient to 
fatisfy d devife a^^rding to one 
meaning of tly? deferiptioa of the 
premifes, collateral evidence is not 
adihiflible to Ihew that the ttllator 
meant to nfe the dcfcripiion in a 
more extenfive fenfe. Doe ex dem, 
Chichejler, Bart. v. Oxenden. P. 147 

2. Devife of “ my eftate of AJbton** 
the lellator having a maternal ellatr 
comprehending a manor and capital 
fkrm, and lands, in the parilh of AJh- 
ton, as well as feveral other cllates, 
fome in the adjacent paiilliei, fome 
10 and 15 miles difiant; evidence is 
not Bdmi|rible to fliew that he was 
accuftomed to call all his maternal 
edate, his AJblon ellate, to raife the 
inference that he meant to devife the 

t 

whole by that uagae. il>, 

V 

DISTRESS. 

If goods remain on demifed prenfifes 
after a fiditious bill of fale made of 
them under an execution, they arc 
liable to be diftrained as before. 
Smith V. Ruffell. 

E 

EASEMENT, 
jS'ce Evidence II. 3»4>5- 

1. No way, or other eafement, can 

fubfift in land of which there is an 
unity of pofielfion. Morris v. Ed- 
ginton, 24 

2, But if a leflbr, Jhaving ufed conveni¬ 
ent ways over his own adjoining land 

during 
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durin;; his ownjDccupatton, detnifea 
premifes with all ways appurfenant. 
unlcfs it» be (hewn In evidence that 
there was fo!i»e way appurtenant in 
alieno folo% tofati^l^ the words of the 
grant, it (hall be intended that he 
meant the ways ufed, and ihev ihall 
pafs, though he mifcall them appur- 
tenant. Per Man.Juld C J Page :4 
An ailion on the covenant for quiet 
enjoyment may be maintained for the 
diftiirbance of a way of necelHty.; 
Per Mansjleld C J. * ih. 

4. Wlicther a way- of neceffity lhall be 
^ the way mod convenient to the 
■ leflee ? Semb. acc. per Mansjield C. J 

ib. 

5. A leafe demifed a mcfl*ifage, confid¬ 

ing of two part!', feparated by ii\f^- 
vening referved land, fubjtAed only 
to a fpecific right of way for the 
IciTee to a third t>uilding ^r a fpeci¬ 
fic purpofc, which refervation, ftridl- 
ly interpreted, would preclude him 
from all accefs to the one part, which 
was accefliblc only by crofllng the 
referved lands in one of two direc¬ 
tions, the one by entering it from 
the refidue of the demifed premifes ; 
the other, 90d far the more conve¬ 
nient, by‘entering it from a public 
ftrect; Held that the leflee was en-‘ 
titled to a way acrofs the referved 
land from the public ftrect in that 
part.' ib- 

6. No one can claim a prefeription in 
his own land. Cooper v. Barber. 99 

EJECTMENT. 

|. If four joint tenants jointly demife 
from year to year, fuch of them as 


frive notice to qujt may recover their 
leveral moieties in ejei^ment on their' 
feveral flemifes. on Demife of 

Whapman v. Chaplin. 130 

2. The Court will not fet afide a judg¬ 
ment afid execution in ejeffment in 
^ order to let in a perfon to defend, 
though he made ,an affid.ivit fetting 
forth a clear title, and offer to pay 
colls. Doe ex dem. Ledger v. Roe, 

* ESTATE, 

See PoWLR, 1 . 

• EVIDENCE. 

I. Of the competency of nvitneffes. 

II. Of the evidemce of particular fa 3 s 
or averment. 

III. Offtampt. 

II. 

Agreement, 6. Variance, 
1,2. • 

1. If a Defendant calls on a Plaintiff 
to produce at the trial a deed in hii 
eufludy to which the Plaintiff is a 
party, and under which be claims a 
beneficial ellate, it is not neceflary 
that the Defendant Ihould call the 
attefling witnefs to prove the due 
execution of the deed when pro¬ 
duced. Pearce v. Hooper and Others, 

60 

2. Antient grants are not to be re¬ 
ceived in evidence, unlcfs they can 
be accounted for; as coming from 
the hands of fome one conneded 
with the eftate to which they relate. 
Snvinnerton v. Marquis of Stafford, 91 

3. If an a£t insmemorTall^ done In the 
land of jtl, at each repetition pro¬ 
duces an effed on the land of B., 

whkli 
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which under the ordinary ftate and 
difpoiitioQ of £.*a land occafionatno 
perceptible injury, there is no ground 
to prefume a ^rant from the ancef- 
tora of B. to the anceftors of yl. of 
the right of doing that aA. There¬ 
fore if B makes a new application 
and difpolition of his land, of fuch a 
fort that the effedi produced in the 
land of B- by the repetition of the 
adt done in the land of J. becomes 
injuifous to the property of B., tun- 
der fuch new difpofition of his land, 

A. is not authorized in repeating 

that aft. Page,60 

4. But if the effeft produced on the 

land of B., by the aft done in tiie 
land of A.y had at all times occa- 
fioned a perceptible injury to ^.*5 
property, there would have been a: 
fulficient ground to prefume a grant 
fcom the anceftors of B to the an-' 
ceftors of A. of the right to do fuch 
aft. * ib- 

5. A. has immemorlally had for^water¬ 
ing his lands, a channel through his 
own field, in a porous foil, through 
the banks of which channel, when 
filled, the water percolates and thence 
pafles through the contiguous foil of 

B. below the furfacc, without pro¬ 
ducing vifible injury. B. builds a 
new houfe in his land, below the level 
of his foil, in the current of the per¬ 
colating water: femhU^ that A. can-1 
not now juftify filling his channel, if 
the percolating water thereby injures 
the houfe of B. Per Lawrence J, ib. 

6. Tht certificate of a Britifh vice- 
conful at the(i 9 r<}Kf/x, of the amount 
of the proceeds of damaged goods, 
which by the law of that country are 


compellable to be fold under his in. 
fpeftion, is not evidence. Waldron 
V. Coombe. ^ ^ Page i6z 

y. What a dead witpsfs has fworn on 
a former trial j>.tweeu the fame par. 
ties is evidence in the caufe, and may 
either be read from the Judge’s notes, 
or proved upon oath by the notes or 
recolleftion of any perfon who heard, 
it. Mayor of Doncqjler v. Day. 262 

8. A bill of lading figned by a itiafier of 
a velfel, fince deceafed, for goods to 
be delivered to a confignee or his 
ailigns, he paying freight, is admilfi- 
ble as evidence of the confignee hav¬ 
ing an infurable interefi in the goods. 
Per Lawrence J. Haddow v. Parry. 

303 

9. But if the mailer guards his ac- 

Jcnowledgment by faying, ** contents 
unknown,” fo that he does not 
charge himfelf ^vich the receipt of 
any gobds in particular, the bill of 
lading alone is not evidence, either 
of the quantity of the goods, or of 
property in the confignee. Haddow 
V. Parry. ib. 

10. 'If a leafe deiicribe the demtfed 
land as meadow land, no other evi¬ 
dence is necefTary to prove that it 
was meadow land at the commence¬ 
ment of the term. Birch v. Stephen- 

fin, 469 

III. 

1. If a leafe in writing contain a con. 
traft for the purchafe of goods, it 
cannot be given in evidence to prove 
the fale of the goods, nnlcfs it has a 
leafe ilamp. Carder v. Draheford. 

382 

2. Althongh it had an agreement 

flainp. ib. 

EXECU- 
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EXECUTION. 

• 

:t. The Plaintiff having purchafed a 
public hdufe, for which he could not 
hlihfelf obta])^ a licence* becaufe he 
refided in anotheN^avem* put B., an 
infolvent perfon, into the houfe as 
his fervant* to keep it for him* and 
fupplied him with money to pay for 
the licence* which was granted to 
B. Held that the iheriff was not 
entitled to take* under an execution 
againft B.^ the Plaintiff’s liquors and 
chattels in the houfe* committed to 
jff.’s cuftody. Daw/on v. Wood and 
Others. ^ Page 256 

3. Semble, that a fheriff is not bound to 
find out what rent is due to a land¬ 
lord* and pay it him, finder 8 Ann. 
e. 14.* unlefs the landlord gives An 
notice. Smith v. Rti/feU. 400 


« 

F 

FELONY, SUSPICION OF. 

Watchmen and beadles hate authdrity 
at common law to arreff and detain 
in prifon for examination perfons 
walking in the ffreets at night, whom 
there is reafonable ground to fufpcift 
of felony, although there is no proof 
of a felony having been committed. 
Lawrence v. Hedger, 14 

FEME COVERT, 
AfTORMEY, 2. Deed, i. 

FENCES. 

1. If R perlbn has a field fenced with 
a bank and ditch, it k not a nccef- 


fary coniequence that his ditch ex;- 
\ends to the width of eight feet 
from the interior line of the foot of 
the bank, i. e. foui’ for the bafe of 
the bank, and four feet for the ditch. 
Vowlesv. Miller, Page 137 

2. Proof of the ancient width of the 

* ditch is evidence that the owner’s 

laud did not extend beyond the 
outer edge thereof. ih, 

3. And he has no right to cjit away 

his neighbour’s land for the purpofe 
of widening the ditch. ihi 

• FINE. 

1. All fines acknowledged in W^mnjler 

muff be acknowlfidged before a judge 
or ferjeant, if there is a judge in 
town. Nokesf Plaint'^; Styles^ Wi~ 
dowt Deforceant. 49 

2. And if it be acknowledged before 

any other commiffioners, it is irre¬ 
gular, whether it app8ar by the cap¬ 
tion thal it was acknowleged in 
minjier or not; ih. 

FLAG OFFICER. 

1. The flag officers of a fleet have no 
right to any fliare in the gratuity of 
one half per cent,, which is given to 
the captains of /hips of war for car> 
rying public treafure on board their 
fliips. Montagu v. Janverin. 442 

2. Nor in the freight received by cap¬ 

tains for carrying the treafure of 
individuals. Semhlc. ih, 

FORFEITURE. 

1. If a lefiee exercise trade on the 
demifed premifes by which his leafe 
is forfeited, the landlord does not, 

by. 
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by merely lying by^ and wttnefliiig 
the a& Cor fix ywt, waive the fdr« 
feitrune. Ihe ex tUm^ Shifpard v. 
Aittn. • 78 

Some pofitive a€l of waiver, *as re* 
ceipt of rent, is neceifary. ^ ib. 

3. ‘But if he permits the tenant to 
expend money in improvements,* 
Jemble that that is evidence to be left 
to a jury, of his confentto tlu Jtcra- 
tion of the premifes. Per, Mans* 

JUld ( 5 . J. % 

4. If a Icflec covenant that if the rent 

be in arrear for day:., tla hfT. r 
may 4'c*entcr, whether a <kn\:i .d ht 
rent be firft necelTaty, quere. Smith 
V. Spooner. ^ 2/^6 

FRAUDULENT CONVEY¬ 
ANCES, 

3(0 Bankrupt, 1 . 1, 2 . Execu¬ 
tion, i . 

« 

FREIGHT, 

. 

&rLlCBNCS TO TRADE, t, 

FREIGHT OF BULLION, 
^er-FLAG Officer, 1. 2. 


G 

GOODS SOLD AND DELI¬ 
VERED, 

See Interest of Money, *3, 4. 
Agreement, 6 » 7. Indebita- 
Tws AssuMjsiy, I. 

i. Whether ^ delivery of houfehold 
goods was compUtie, the upholftcrer 


fiill having a fervant in the vendee’s 
houfe, where the' goods were, and 
the vendee not having yeS taken any 
a^ual poflelfion, Ad* 

mini^rotor of Ct^pbeUt v. Stevens and 
Another. Page 113 

2. An order for goods», written and 

- figned by the feller in a book of the 

buyer’s, but not naming the buyer, 
may be connedlcd with a letter of 
the feilcr to his agent mentioning 
the name of the buyer, and with a 
letter of the btiyer to the feller, 
clainiing the pcrfotinaiict the 
order, to corinituie a complete con¬ 
tra*. with in the llatiite of frauds. 
Allen V. Bcnnet. 169 

3, It is no abjedion to the validity of 

a contract for the fale of goods 
figned by the feller, that the feller 
cannot enforce the fame contradt 
againft the buyers becaufe the buyer 
has neveV figned it. ib. 

GOODS AND CHATTELS, 
PROPERTY IN, 

See Execution, i. 

GRANT. , 

Evidence, II. 3*4*5. 


L 

ILLEGAL CONSIDERATION. 

I. The Plaintiff and Defendant being 
taken prifonsrs in Portugal, jointly 
folicited and obtained the liberation 
of themfelves and the ranfom of 
the Defendant’a (hip, contrary to 

45 3- 



INDEX TO THE PRINCIPAL MATTERS. 


. 45 C** 7**» to efFeft which the 

Plainiiff lent money to the Defend¬ 
ant, whoi^fterwards gave him a bill 
for the amoMijt. - Held, that the 
Plaintiff could not recover on the 
bill, IVehh V. Brooke. Page 6 j 

a. A bill of exchange, part of tW 
conAderation for whicli is fpirituou^ 
liquor fold in lefs quaniiiica than of 
20x. value, is to^a'ly void, though 
part of the conAderation is money 
lent. Scot V. Gilmore. 226 

3. The ftalute 24 (? 2 r. 40*/. IZ., 

making illegal the fale of fpirits in. 
lefs quantities than to 20s. value, 
unlcis paid for, extends to fpirits 
mixed with water. ^ IL 

4. Money depoAted upon an illegal 

wager, laid on a future tverK, may 
be recovered back again before tlie ' 
period of time has elapfed, on the 
expiration o? which rfic decIAon of 
the wager depends. Auhcrl v. 
Waljli, 277 

And fee Bujky. Wa-/htp<^. vol. 4. 

INDEBITATUS ASSUMPSIT. 

Indebitatus ojfumpjit lies for goods, which 
the Defendant had by fraud pro¬ 
cured the Plaintiff to fell to an infol- 
veiit, and which the Defendant had 
gotten into his own ponVfiion; for 
he could not fet up the fide, becaufe 
his own fraud had procured it, and 
the mere polfcAinn, unaccounted for, 
liaifcs an ajfumpftt to pay. UiU v. Per- 
rott. 274 

INFANT. 

z. In qffun^ftt a plea in abatement that 
the Defendant made the proo^ife 
jointly with another^ is fupported 
Vofc.iri. 


by evidence that the promife was 
made by the Defendant jointly 
with an infant,. Gibh v. MerriU. 

• Page 307 

2. Itjs for the Plaintiff to plead and 
prove that the infant has avoided 
his promife, if he would reduce the 
joint contra£l to a fulecontradt. ib. 

INSOLVENT DEBTOR, 

See Pleadikc, V. i. 

INSURANCE. 

1 . Of tie validity of the infurance. 

II. Of the e£eS of a valid infur ance. 

III. Of the fiQs of the infured, 

IV, Return of premium. 

V. 0 / the confliuSion of partuular 
expreffions n a policy. 

VI. Of the relative rights of qffuredf 
broker^ and underwriter. * 

I. 

1 

i. An infurer Is bound to communL 
cate to the underwriters any intel¬ 
ligence he has, which may affieiEt his 
choice w'hether he will iufure at all, 
a: d at what p'-emium he wilf infure. 
Lynch and Another v, k/a.-niltort. 3 7 
2 Whether in fadl true or Life. ib. 

3. If a fhfp is advertifed to be in dan¬ 
ger, and the infurer effe^ls a policy 
on fliip or Ibips^ knowing that the 
fltip in danger is one of them, with¬ 
out Haling the Aiip’s names, this is a 
concealment which avoids the policy. 

ib. 

4. Although the.gumour was falfe. si* 

5. If an infurer efix^^s a policy on. 
fbip or ihips, knowing their names, 
I>ut not communicating them; 

Qjj tb*; 
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that the poUcy it void ^ Atch an in> 
furancc ^iog tantamoant to a repre- 
fentatioo that he ^does not know by 
what (hips the goods will come 

37 

S. It is not necelTary todifclofe to the 
underwriter on a policy at and from 
holuiont whether the Hiip haa failed 
or not. Fort v. Lte, 3 8 i 

7. The ftatute 42 G, 3. e. 77. haa re¬ 

pealed th^ ncccflity of a licence from ■ 
the South Sea Company or Eajl India 
Company, for fhips paifing ihrongh 
the Streights of Magellan or round 
Cape Horn^ and trading in the Pacific 
Ocean, from C/^ Horn to 180 de. 
greet Wtfi longitude from London. 
Jacob V. Janfen, 5 34 

8. Whether they combine Sihiag with 

their trading or not. ik 

9. A wager policy is a lawful contra^:, 

except fo far as it is prohibited by 
the ftatute 19 G. 2. e. 37. 515 

10. A licence to ff, S., a Britifi mer¬ 

chant, that a ftiip may go to an 
httflile port, and brng home a cargo 
of goodsi authorixes die importation 
of foqh goods, being the property of 
an alien enemy, fiilye^ of t^t hof- 
tile country, and thcaefore aotlu>. 
rizes him to infore and enforce his 
conOad of infurance in our courts. 
Morgan v. Qfwald* 554 

If the defence upon a policy be, 
that the licence requires the date of 
the flup*a clearance from an hoftile 
port to be indorsed thereon, and 
that it* 1*8 not truly indorfed, it is 
incumbent on the B>efendant to prove 
urhat a clearance is, and the dif. 
crepaQcy between the real date of 


the clearance, and the date indorfed. 

554 

12. If the date be tnd^fed as the 
J7th, and the real^te of the clear¬ 
ance be the 30th, femhle, that it is 
a fubftantial compliance with the 
(condition. ik 

*3* ^tare, whether a clearance be any. 
iingle documcnr, or the collciftion of 
all the papers neceftary to enable a 
(hip legally to fail. ih. 

. II. 

f 

1. Upon a policy from London to Tri¬ 
nidad or the Spanifh Main, with li¬ 
berty to call git all or any of the fVeJl 
India i (lands or fettlements, and with 
liberty to touch and (lay at any ports 
or places whatfoever and wherefo- 
ever, the alTured m*ift take all the 
ports at Which he touches^ in the 
fame fucceflion in which they occur 
in the courfe of the voyage infured. 
Gairdner and Another v. Senhoufe, 

i6 

2. But tf he is loft in (leering for an 

ifland. not in the outward courfe of 
his voyage to Trinidad, it is a quef- 
tiou for the jury to confider, whether 
he had not abandoned the intention 
of going to Ttinidad, and reftfiitied 
himfelf to the refidue of the voyage 
only. ib, 

3. If ports of call are named In a po* 
Jtcy in a fuccelfive order, the fliip 
muft take them in the fame fiicceL 
fion in which they are named. i3. 

4. [f they are not named io any order 
in the poUcy, they muft .be takeu ia 
the order in which they occur in the 

tifual 
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ufual and moft convenient and prac¬ 
ticable courfe of the voyage, not ac¬ 
cording t^he'lhorteft geographical 
diftanccs. Page i6 

5. Where goods are (hipped on an 
invoice, an average lofs upon a poii<^ 
mud be calculated upon the invoice 
• price, and not upon the price of the 
market at which the damaged goods 
are arrived. Waldron and Another 
^•Coombe. 162 

6 If a neutral vciFcl be infurvd on a 
voyage on which it is notorioudy 
neceffary to carry iimulated papers,' 
in order to elude one of the bellige¬ 
rents, whether permilllon to carry 
them mud be expred?d in the policy, 
quare. Steel v, Lacy. ^ ' * 1^5 

7. Liberty to touch at a port for any 

purpofe whatever, includes liberty 
to touch for file purppfe of taking 
on board part of the goods infured. 
VtoUtt V. AUmtt. 419 

8. If a Britij/h fubjefl has an intered 
in any part of a cargo on a valued 
policy, he may recover to the extent 
of the policy on a count averring 
intereft in himfelf, If he pn. cs fomc 
intered, although alien enemies may 
be interefted in o:her parts of the 
cargo. Fetje and Another v. Aguilar, 

5o6i 

Confer. Cohen v. Hannaaii 5th July 
1813, poji. vol. 5. 

9. A fentence condemniog as enemy’s 
property a cargo which the mailer 
had barratroufly carried into an ene¬ 
my’s blockaded port, although it 

” may be conclufive evidence that the 
cargo was enemy’s property at the 
' time of the capture and condemna¬ 
tion, does not difprove the allegation 


5*!7 

thiit the cargo was loll by^ the cap¬ 
tain’s barratrouHy carrying the cargo 
to places unktfown, whereby the 
goods became liable to be and were 
condfeated. Coldfcbmidt y, Whitmore. 

Page 508 

I o. A wagering policy and a policy 
on intereft, are contra&s diftind in 
their nature and incidents. Coufins 
V. Nantes and Another. ^ 5*3 

11. It mull appear on the face of the 
policy, of which fpecies the contrafl 
is. ih. 

18. If the policy be in the common 
form, it is a policy on intereft, ii. 

13, If it be a fsolicy on intereft, the 

declaration miift aver in whom the 
intereft is yefted. ib, 

^ m 

14. A wager policy is a lawful contra£b 

except fo far as it is ,prohibited by 
the ftatute 19 Gr. 8. e. 37. 515 

m 

HI. 

See Convoy, ,1, 2^ 3. 

I. A (hip licimfed to fail without 
convoy, provided (he (s airtn^ with 
a certain force,'^ ffiuft take that force 
on board before (he breaks ground. 
Hintdele^ V. WuHoh. I3X 

a. A (hip licenfed to fail without con¬ 
voy with a certain foroe,and dealing 
out without giving bond to fail with 
convoy, and without having the force 
required, caonot legally go round 
from her port of clearance to a port 
of convoy. ‘d>, 

3. A (hip cannot legally proceed with¬ 
out convoy frdm jwirt to port to 
join convoy, unlcfs a bond has been 
given that (he (liall not foil without 
convoy. ib. 

Qjl * 4- A 
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4|> A neutral vcflel is not fea-worthy, 
unlefs fhe is provided with documents 
to prove her neutrality. Steelv. Laey. 

Page '285 

5. Although tlie prodiidlion of thofe 

documents would, if flic had bfeen 
captured by one particular bellige¬ 
rent, have rendered -her liable to con¬ 
demnation under an ordinance of 
that povi;er. ih. 

6 . An American bound from London 

to Riga, was taken by the Danes, 
and condemned for circumilantial 
reafons, and, amongd others,, the' 
want of a fia-paffport and muder* 
rolls; die was provided wdlh falfc 
clearances from Bergen^ but they 
were not productd. Her fca-paOpoit 
would have proved (he had come 
from London^ which, under the Ber¬ 
lin decree, would be a ground of 
condemnation hy the French. Held,, 
that although it w'ould fiibjcc't her 
to this riik, (he ought not to 'be 
without lliofe documents which 
would prove her neutrality with re- 
fpeft to other belligerents. ib, 

7. A (liip is fea-worthy, if (he is fuf- 
hciently funvifiied for the fervice in 
which (he is for the prefent time 1 
engaged. Annan v. V/oodman. 299 

S. Therefore a (hip much out of repair 
is fea.worthy in harbour, and is pro> 
tefted under the word “ at.” ib, 

9. And as a full complement of men 
is not neceffary in harbour, (he does 
not ceafe to be fea-worthy for w^ant 
of a crew, till (he (ails on a voyage 

* without a crew. ‘ - ib. 


IV. 

r 

See Insurancf, III. 7^, 9. 

I. If a (liip fea-worrtiy to lie in poit, 
fails without being rendered fea- 
worthy for the voyage, upon a po¬ 
licy ** at and from,” there can be 
no return of premium. Annan v. Wood¬ 
man. Page 299 

V. 

1, If a flup hove down on a beach 
within the tide-way, to repair, be 
thereby bilged and damaged, it is 
not a lofs occadoned by the perils 
of the fea » “Thompfon v. Whitmore. 

227 

2. Liilerty to touch at a port for any 

purpofe whatever, includes liberty 
to touch for the pw.pofe of taking 
on board phrt of the goods infured. 
Violelt V. Allnutt. 419 

.3. A warianty againft capture in the 
(hip’s port of difeharge, docs not 
include capture in the open fea on 
theoutlidc of the port, by a force 
ifFuiiig from the port of difeharge, 
Meliyb V. Stamforlh. 499 

VI. 

1. Although generally an underwriter 
having fubferibed a policy, and there¬ 
by "coufcfTcd the receipt of the pre¬ 
mium, Is eftopped from afterwards 
claiming the premium agaiod the 
underwriter,-yet, where by the fraud 
of the aOined, the underwriter is 
indifbed to give credit for the pre¬ 
miums to the broker, and the broker 
to give credit to the .alTured, the 

under* 
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underwriter is entitled to receive the 
premiums frftnt the affured. Foy v. 
Bell. ^ Page 493 

a. An undhsr^vriter, after executing a 
policy^ and ^ving credit to the 
• broker for the premium, may re¬ 
cover the premium againil tlie un¬ 
derwriter, if it appear that the zPf- 
fured, to cover a balance due from 
the broker to himfrlf, procured him 
to effeft the infurance, debiting the 
alTuted in account with the premiums,' 
and lodging the policies in tlje liinds 
of the allured, to einble him to re- 
Cfive the loflcd. Mavor v. Simeon?' 

497 

INTEREST or* MONEY. 

$ 

1. Upon a writ of error btifig non* 

prolTed, if the caufe of afliou in the 
court below* was not a debt which 
carried intereft, the howl of error^ 
will not allow intered on the fuin 
recovered by the judgment, unlefs it 
isdiftin£tly proved, or admitted, tliat 
the writ of error was brought for 
delay. SnxeVy v. Moor. 51 

2. Although there arc ftiong circum- 

ftances, from which it may be in¬ 
ferred that it was brought for de¬ 
lay only. ib. 

3. Where go^^ds are fold, to be paid for 

by a bill of a certain date, the price 
fliall bear Interefi. from the day when 
llie bill would have been (Inc, and 
may be recovered as damages, on a 
fpeclal count for the non-<lclivery or 
nou-paymeut of the bill. Slack v. 
IjOWcU, *57 


5^9 

4. But if. In fuch a cafe, upon a ge¬ 
neral count for goods fold and deli¬ 
vered, the jury give the price and 
intered as damages, the Court will 
not therefore fel afide the verdift. 

, »57 

IRISH JUDGMENT, 

See JuDGMEif]^ I, 2. 


J 

' JOINT AND SEVERAL COVE¬ 
NANTS, 

See CovJiN an\, 3. 

JOINT-TENANTS, 
jjSie Notice to qjtit, 3. 

JOINT yORTS, 

1. If the PlaintiiT in an afiion com- 
‘menred againd fcvt-ral torl-feafors, 

accept of a funi of mi ney from one 
of them, and drop that a».‘l:on, femhle 
that he cannot fuc the others. Du- 
frrfne v. Hutchinfon. 117 

2. If feveral military ciU'ers falfely 
imprifon a man, who reOovt-rs in tief- 
pafs againd one of them, he cannot 
afterwards fue another of them for 
tlic fame wrong. Pi.r I:aiure»re J. 
IV.mien v. Bailey. Vol. 4. p 88. 

Contra^ per iVilles C. J. ib, 

JUDGMENT. 

1. The -aflignee %f an judgment 
by cQgnovit may fue la this country 
Qq 3 la 
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in hit own name. 0 *Calie^han v. 
Marehknefs Thmond. Page 82 

2. The Jryh ftatutes 9 G. a. an<l 
25 G» 2., which j>erinit conufees of 
judgments to aiBgn them, and ihe 
aingnees to fue in their own names, 
are confined to judgments upon 
cognovits. 

AlTumpfit lies on an Injh judgment 
fince the Union* P'aughan v. Finn- 
iett. 85. n. 


L 

« 

LANDLORD AND TENANT, 

t 

A’f Agreement, 2, 3,4, 5, 8. Co- 
VBMArT,j.4,5«6.8. Distress, t. 
Execution, 2. Forfeiture,!, 
2, 3, Mortgage, i. Lease, i, 
2 >, 3 > 4 » 5 * li 

If a landlord dirdfit a tenant, who is 
overfeer of the poor, to pay on the 
landlord's account rates irregularly 
afiefied on him, ahd promifes that 
the levies fhall eat out the rents, 
the tenant may fet them off, or prove 
them as payment, in an action for ufe 
and occupation. Roper v. Bumford* 

76 

lease. 

See EviOENCBi III. 1, 2. 

j. Whether an ioftrument (hall be a 
leafe, or <mly an agreement for a 
leafe, depends on the intention of 
the parties, as it is to be colle£led 
Tram the inftronMlnt. Morgan, on 
fie ‘Dmife ^ ^Dovidmg^ ▼. B^eil. 

65 


1. Strong circumfiances of ii^ponve-* 
ntence apparent on the inftrument, 
if it (hould be conftrued as a leafe, 
indicate the intention ^thc parties 
that it (hould be an /igreement only. 

''Page $5 

3. Such as a ftipulation that out of 

c the rent mentioned, a proporlionate 

abatement (hould be made in refpedi 
of certain excepted premifes ; for 
until that was apportioned, the lef- 
for could not diilraiti. ib. 

4. And a ftipulation that the tenant 
flioufd hold at and under all ufual 

, covenants as between landlord and 
tenant where the premifes are fitu- 
ate ; for it may be difputable what 

I ' are ufual covfnants. ih. 

5. The Defendant agreed by parol to 

. rent U houfe, as tenant from year to 

year, for the refidue of a term, which 
was three years and«three quarters : 
he held fdr three years and one 
quarter, and quitted. Ruled, that 
though perhaps he might have quit¬ 
ted without notice at the end of 
three years, yet the remaining longer 
implied a contradl to pay rent for 
the refidue of the term. Sauvage v. 
Dvpms. 410 

6. An agreement to grant a leafe con¬ 

tains no implied engagement for ge. 
neral w^ranty, nor for delivery of 
an abftraA of the kffor’s title. 
CwlKm V. Stone. 43 3 

/ 

LICENCE TO TRADE. 

I. An order of council permitting the 
configuec of goods coming from an 
enemy’s country without a licence, 
to land them here, on condition of 

tmme- 
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immediately re*exporting tb«n, does 
not fo legalize the voyage} as to 
enable the maftcr of the fcip to re» 
covtf h’s freight. MulUr v. Getnon 
^ Page 394 

2* Under a licence to Briti/h brokerh- 
refident here* that a fhip bearing any 
flag may import from an enemy’s 
country} to whomfoever the propelty 
may appear to belong, three Briii/h 
fubje£ls not named in the licence, 
one of whom refldes in a hoflile 
country, may import from another 
hoftile country to this, Bayle and 
Another v, Bourdilhn. 54.6' 

3. And the age’>t who effeiled tlft 
policy, may recover in truft for three 
Brii’Jh partners, one of whom, at 
the time of the a^’oti, refidet in an 
alien enetny’B country. . li. 

4. A licence to H, S.^ a Bnti/h mer> 

chant} that a (hip may go to an hof¬ 
tile port} aiffl bring home a cargo of 
goods, authorizes the importation of 
fuch goods, being the property of an 
alien enemy, fubjedt of that hdfttle 
country, and therefore authorizes 
him to infure and enforce his aontra^ 
of infurance in our courts. Morgan 
V. Ofooald. 554 

limitation of actions. 

« I owe you not a farthing, for it is 
more than fix years fince,” is not to 
be left to the jury as evidence of an 
admilfion, to take a debt out of the 
ftatnte of linitations^ Coliman v. 
Ma ^. 380 


M 

MARftlAGE, 

SieVEij), i,' 

• MEADOW LAND, 

See Covenant, 4, 5. 6. 

MfSNOMER, 

i're PtEADER, V. 3. VariamCE, I. 

• 

MISPRISION, 

See OrFiCEK. 

, MISTAKE, 

See Dies, 1.* 

MONEY PAID, 

See Broker, 1. 

MONEY H4D AND RE¬ 
CEIVED, 

Axnuitt, I. Hlscai. Comsi* 

DERATION, 4., , 

MORTGAGE. \ 

The mortgagee of a kafe hay th&kmc 
title to rritef againft an ejeAmeot for 
non-payment of rent, and upon the 
fame terms, as the leifee again ft 
whom the recovery is had. Doe ex 
dern. IVbit^ld V. Use. 40R 


N 

If a veflel is dama^d by another fun¬ 
ning foul of it,' and the jory find a 
Q^q 4 ' verdi^ 
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Yerdift for the Plaintiff, the Court 
'will not fend the caiie to a new trial, 
becanfe there may be fome ground 
to belieTC that the Plaintiff was ne¬ 
gligent in navigating his vcffel. as 
well as the Defendant. CoUinfon v. 
Larkint> Page I 

NOTICE, SERVICE OF. 

Where a ffatute requiring any notice 
to be ferved refers to the time of 
pleading, other legal proceed¬ 
ing in a fuit, fcrvicc on the party’s 
attorney is good fervice. Howard 
V. Ramjbottom. 

NOTICE OF ACTION. 

Notice of aflion againft a cullom- 
houfe officer for breaking the Plain¬ 
tiff's dwclling-houfe in C. Streety in 
the parlfli of G., is not a fufficient 
notice of the Plaintiff's place of 
abode, within the^ffatutes 23 G. 3. 
^•70' / 30. and 24 G. 3. frjf. 2. 
f- 47 - /r 35 - JVillianu v. Burgefi. 

127 

NOTICE OF DISPUTING 

BANKRUPTCY, HOW TO BE 
SERVED, 

Zte P^ACTlCj^, IV. JQ. 

NOTICE TO QUIT. 

It A notice defiring the Defendant to 
quit the premifes which you hold 
under me, your terrt therein having 
long iince expired," does not recog- 
iiiae a fublifting tenancy from^ year 
to„year fuhfequent to the term, but 
is a mere demand pf poffeffitin, Dog 
^.GtJfenv,h^lis. ' 54 


z. If the bargainee of tithes for one 
year underlet them ^ the feveral 
* occupiers of the land, no notice to 
determine the underletting^ n^eds to 
be given by the bargEffnec of the 
fame tithes for the'following year. 
Goaf v. Brain. Page95 

3. If four joint-tenants jointly demife 
from year to year, fuch of them as 
give notice to quit may recover their 
feveral moieties in ejeftment on their 
feveral demifes. Doe^ ex Gem. Whaym 
man and Others, v. ChetpUn. 120 

o 

OFFICER. 

r. Watchmen and beadles have autho¬ 
rity at‘ common law to arreil: and 
detain in. piifon for examination, 
perfons walking in tiic ftretts at 
night, whorn there is reafonable 
ground to fulpeft of felony, although 
there is no proof of a felony having 
been committed. Lawrence v. Hedger, 

.... 

2' It in a high mifprifion in the officers 
of the inrolment office to alter the 
Inrolment of a memorial of an annul* 
ty deed by making it to correfpond 
with the memorial, at the inllance of 
the grantee, without the fauftion of 
the Court of Chancery for the 
amendment. 540 

OUTLAWRY. 

I, The Court of Common Pleas will 
revet fe an outlawry upon motion, on 
error in fa£l fworn to. Beauchamp 
V. Tomkins and Anolhert J14 

‘ %. Semkk 
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ft. Sen^y that barikruptcjr and certifi> 
cate it no groand of difctiarge of a 
prifoner in cuftody on an tOiagatum 
capias, Page 114 

% 

OVER-^ENT, 

5a Covenant, 4, 5» 6. 


'4 


P 

PARISH, 

5 aVABIANCC, I. * 

PERPETUAL CURACY. 

The right to appoint a perpetual cu¬ 
rate is parcel of the rcftory, and can- ^ 
not pafs in a recovery by the denu. 
minaiion of a curacy, as difttnd from 
the reftory. Horne, Demandant; 
Lodge, Tenant; Prejlon, Voft/hce. 462 

plp:ading'. 

I. Of the form of ailion, and join¬ 
der of aSions. 

II. Of the parties thereto. 

JII. When particular maltersmay be 
pleaaed. 

IV. Of certainty in pleading, 

V. Of th^, manner of pleaSng in ge¬ 
neral, 

VI. Of title. 

VII. Of furphifage. 

YlII. What cured by verdicl. 

IV. . 

An averment of an undertaking to carry 
goods to to be delivered to C.B , 
to be paid for on delivery, fhews 
with fufficient certainty that the 
price of the goods wa> to be paid by 


C. B., the confignee^ to the carrier. 
^ Jacobs V. Nelfon, Page 


V. 

. * 

•Andfee Insurance, II. 8. 

1. To a plea of difeharge under an in« 
folvent debtors’ a£l, the Plaintiff re¬ 
plied by denying the truth of all the 
fadls colleAively, which were fworn 
to by the Defendant in the oath 
which he took, as require! by the 
ffatute, ill order to obtain his dif¬ 
eharge, without iifigling out any in 

^ particular: held that although this 
mode of pleading might be bad 011 a 
fpecial demurrer, it did not tender 
an i(nmaterial«iffue. Winjiandley v. 
Head, a37 

2. Ple/juftifying a libel wliich ffated 

the grounds on which the Plaintiff 
was difmiffed the Eqfl India Com¬ 
pany’s fervice, on the ground that 
the Company ordered the Defendant, 
as governor in council, to difmifs the 
plaintiff for the reafons affigned : the 
plea does not fhew a fuilicient juftifi- 
cation for publilhing the caufes of 
difmiffal. Ohve’’, Efq. v. Lord W, 
C. Be‘it\nck, 456 

3. If a peifon enter into a bond by a 
wrong chriltian name, and be fued 
on fuch bond, he (hould be fued by 
fuch name. A declaration againff 
him by his right name, ftating that 
he, by the wrong name, executed 
the bund, is bad, Gould and Others, 
Admini/lrators of Robinfon, v. Barnes, 

504 

4. A declaration u^on a policy effefted 
upon an intereft in t|^e thing infured, 
mull: aver in whom the intereft is 

vetted, 
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veiled^ whether it be on a foreign or 
fhip. Co^ns v. Natriet* 

P«gc5*J 

5. No averment of interefl is ncceflarjr 
on a wagenng p*blicy. ^ ib. 

POOR RATES, • 
LaNDLoan AND Tenamt, i. 

I 

POWER. 

i 

The teftator devifed certain lands, par, 
mortgaged in fee, and part unincun\r 
bered, to truftees and their heirs, to 
pay debts in aid of the perfonal 
eftate, and devift-d the furplus, an^, 
all his other lands, &c. to hi§ hrd 
and other fons fucctflively for life 
vrith fucceiHve remainders to truilets 
and their heirs, to preferve fubfe- 
qucnt cftates during the lives^of the 
feveral tenants for life, with feveral 
remainders fuccefilvely to the Tiii 
and other fons of the bodies of the 
teftator’s feveAl fons, in tail male, 
with like remainders to his daughter 
for life, to truftees, &c. and to her 
firft and other fons fucceiltvely in tail 
male: with a provifo that each of 
the teftator*s fons, as he came into 
pofTeffion, might from time to time 
grant or appoint all or any of the 
lands whereof he (hould be fo feifed 
and poffefied, to on truft by 

the rents and profits to pay a jointure 
to any wife, &c. Jb^r the term of each 
fueb w’fe*s natural Ufe only. There 
were alfo powers by deeds to charge 
the lands with younger children's 
portions, and to leafe for 21 years. 
While the mortgages remained out* 
ftanding, and the troftsTor payment 
ofdebts unperformed, the eldeft fon, 

. 'by deed, reciting the will and power. 


conveyed lands to U'vjiees ^nd their 
hdrtt ontruft by th<; rents and profits 
to raife and pay a jointure to hia 
wife, during her ucduralj^^ tmfyi und 
charged the lands ]f?Ifh portions for 
younger chtldrefi, if any; which 
deed alfo contained a covenant for 
quiet enjoyment againfl: the feller 
and teftator, during the wife/*' life: 
this Court held, l.-t Vv 'ted 
thet'ullecs of the ioii tnu no 

legal eftate. Wykham v. Wykham 
and Others. Page 316 

PRACTICE. 

I. Relative to procefs. 

II. Arrejlt detainer^ bath und ap- 
pearsfiee. 

III. Plea£ngSf and bill of partita- 
* lers* 

Wtt^rial, enquiryt and evidence. 

V. ^d^ment anH reference to the 
prothonotary, 

VI. Euecution. 

VII, Staying and fitting qjide pro- 
eeedmgt, 

VIII. Cojs. 

IX. Waver of irregularity. 

X. Wrk of error. 

XL. Of motiotn. 

I. 

AndfeelW.io. Affibavit, J. Out- 

LAWEY. 

I. The Court fet afide a dijlringas 
executed upon the goods of the wife 
of a furgeon in the navy, ferving on 
a foreign ftalion, the debt not being 
contra^ed in the wife’s trade. Wil- 
fon y. Spiybury. 145 

2. Delivery 
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t, Dc^very of procefsj (baled up in a 
letter, in tbewabfence of the perfon 
to whom it is addrefled, ia no fervice 
but frBtisthe time when the letter ia 
opened. A^hpjfmitb v. Jngh, P. 234 
3. A writ may beTerved on the day on 
which it ia returnable, and notice of 
declaration may be given at the fam^e 
time. Hajnet v* Jonet, 404 

n. 


not permit him to plead ntn ^faBum. 
Laughton v. Bite hie. Page 285 

3. If a Defendant files two pleaa at 
feveral times on the fame day, ia 
order to miflead’the Plaintiff by the 
'fecond plea, the Plaintiff may fign. 
judgment. Samuels v. Dunne 386 

4. y^lthough a Defendant condudta his 

caufe in perfon, if he files a fpecial 
plea, it is a nullity, unlefs it be figned 
by a ferjeant or counfel. ih. 


1. If a Plaintiff knowingly arrefis a 

married woman, the Court wilr make 
him pay the cofts of the motion for 
her difeharge. Wiljon v. 307' 

2. The Defendant in putting in bail, 

. mifinftruAed the filazer as to the 

ehnfisan name of ohe of the two 
Plaintiffs: the Plaintiff’s attorney 
thereupon fwore that there was no 
bail in that a£lion, and ^^ved that 
the Defendant’s attoriyey might pay 
debt and cofts for fuperfeding the 
Defendant. The Court difeharged 
the rule with cofts to be paid by the 
attorney fo fwcaring. Clarh and 
Another v. Gorman. 492 

III. 

1, If the Defendant plead a fubtle plea 
to enfnare the Plaintiff, the Court 
will permit the Plaintiff to fign 
judgment, unlefs the Defendant will 
amend. White and Others v. Hayward 

339 

a. In an aflion on a deed made beyohd 
fens, the Defendant relying in fume 
of hi^ pleas on matters of defence 
which aeceffarily imported the exe¬ 
cution of the deed, the Court would 


IV. 

I. When there has been but a fhort 
time for inveftigating a queftion of 
real property, of a doubtful and ob- 
feure nature, and of great value, al¬ 
though conflrdling evidence has been 
Icfy to the jury, and the Court docs 
not think their vcrdift w-ong, yet if 
the inheritance is to be bound for 
ever by the verdift, the Court will 
grant a new trial on payment of cofts. 
Swinnerton v. Marquis of S afford, 91 

2,.If upon the Judge -irt^ling the jury 
to give nominal damages, the Plain* 
tiff ele^s to be nonfuited, he will not 
be permitted to have a new trial 
upon the ground of a mifdireftuni of 
the Judge in that point. Staler v. 
Dorant. Z 2 p 

3. A retainer in a caufe, without a 

brief, dots not authorize counfel to 
withdraw a record at nt/i prhss. 
Ahitbol V. Beneditio. zzg 

4. Where the circumftances of a cafe 
had been fully put into the poffcflion 
of a jury, who had twice found a 
verdi^l the fame way, although there 
was conftiding evidence, and al- 
though the Judge Vho laft tried the 

caufe 
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caufe thought the evidcDce againft 
the verdi£t preponderated, the Court 
refufed to grant a fecond new trial. 
Simnnerton v. Meirquis of Stafford 
** ’ P32 

-5. A motion to put off a trial in Loti’ 
don or Middkfexy on account bf the 
abfcnce of a witnefs, cannot be made 
when there is not time to fliew canfe 
within the term, if the party apply¬ 
ing had it in his power to come ear¬ 
lier. Aj^nymous, 315,: 

6. If the fame fpecial jurymen are 
Rruck to try fevcral caufes on the 
faiqe queftion, and the Court being, 
diflatiaBed with the verdift in' the 
Bril, direct it to abide the event ot 
another caufe, they will alfo, on mo¬ 
tion, difeharge the fame fpecial jury¬ 
men from trying the fecond V-aufe. 
Mayort Isde.of Doncajler v. Coe. 404 
A witnefs may objedt to anfwer a 
queftion, which he thinks will tend 
to his criminatioh, though the anfwer 
would not lead to an immediate con- 
clufion of guilt. Catet v. Hardacre. 424 
Sl If a caufe, which is meant to be 
defended, is called on, and tried as 
an undefended caufe, iu confcquence 
of the Defendant's attorney negle£l- 
ing to deliver his briefs, the Court 
will grant a new trial, compelling 
the Defendant's attorney to pay the 
cofts as between attorney and client, 
out of his own pocket. De Rottfigny 
V. Peak. 4S4 

jO. The notice of intention tp difpiite 
a bankruptcy, required by ft;. 49 C.3. 
«. 121. /. 10 may be ferved on the 
, al^gnce by deliver]^ to hk attorney. 
£!pward V. R^mjbottomf Ajftgnee of 
Ceorge* 526 


11. But fervice, by leaving tb| notice 

with a maid fervant lat the dwelling- 
houfe of the alfignee, is not fufficient 
fervice. 526 

12. If a junior counfcr at nifi prius 
takes a well-founded objeAiun for 
the Defendant, which his leader 

( gives up, the Court will not enter¬ 
tain it, in difculling a rule for a new 
trial or nonfuit on another ground. 
Winter v. Malr, 531 

\ V. 

And fee Practice, III, 3. 

tJpon a cafe directed out of Chancery, 
the Court will not folve any queftions 
that are not exprefsly put in the cafe, 
Morgan y. Hhrfcman. 241 

' VII. 

AndfeeWAtiKAKT of Attornet, 
3 » 4 * > 

1. Any perfon other than the Defend¬ 

ant making an afEdavit of merits to 
fet afidc an interlocutory judgment, 
mull cither fwear that he is the Dc- 
fendaht’s attorney’s managing clerk, 
or the Defendant’s attorney. Nee- 
fom V. Why loci. 403 

2. The Court will not, at the inftance 
of the Defendant in an ejeflment, 
interfere againft a Plaintilf who lays 
a demife by the aftignees of a bank¬ 
rupt without their per million, they 
having given up the property to the 
bankrupt, and the Plaintiff claiming 
under him. Doc, on the Demife of 
Vine and Others^ v. Figgins and Si'oper. 

440 

3. The Court will not fet aSdc a judg¬ 
ment and execution in ejeiSimint, in 

order 
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order to let*in a pcrfon to defend,,; 
though he make an affidavit fetu’ng 
forth title, and offer to pay 

coffs. Ledger^ v. Roc.. 

P:!ge 506 

viir. 

1. The enffa of a witnefs coming fnun 

beyond fear., for fomc years pall were 
allowed only from his coniiiig within 
the jurifdiViion of this court. Hage- 
/forn V. jUlnult. ' . 379 ’ 

2. liut tho piaAice is now ^tered. 
Cotton V. IVitt, vol 4. p 55. 

3. The only mode of recovering th# 

coffs of a nonfuit upon the meiits in 
ejedlmcnt, is to ferve the lefibr of 
the Plaintiff with a «opy of the cofl- 
fent rule, and allocatur of coffs, and 
to attach him if he does nSt obey. 
Doft ex deta. Prior an^ Wife^ v. 
Saher. • 485 

Vide Doci ex dem. Pearhes<, Wido<n}, 
V. Da’vofonypojl. Hil.Ttrm 1812, 
vol. 4, 

X. 

jind. I.^ 

1. If a writ of error is fued out before 

final judgment, but the allowance 
not ferved until after the writ of 
error is fpent, the PlaintllTmay after¬ 
wards regularly fign final judgment. 
Stevens v. Ingram. 384 

2. Upon a writ of error being non- 
proffed, if the caufe of aftion in the 
court below was not a debt which 
carried intereft, the court of error 
will not allow intereft on the fum 
recovered by the judgment, unlcfs it 
is diftinftly proved, or admitted, 
that the writ of error was brought 
for delay. Saxelby v. Moor. 

2, Although there are ftrong circum- 
ftances from which it may be inferred 


that it was brought for delay only. 

Page 51 

PRESCRIPTION, 

S’/i EviDSNCf', n. 3» 4,5. 

PRESUMPTION, 

S’ee Evidence, II. 3,4,5. 

PRIVILEGE, 
ore Attorney, 1. ^ 

I 

0 . 

QITANTUM VALEBANT, 
See Agreement, i. 

'C^UIET ENJOYMENT, 

See Coven AN r, i. 


R 

RANSOM. 

1. The Plaintiff and Defendant being 

taken prifouers in Portugal jointly 
folicited and obtained the liberation 
of thcmfclves and the raufom of the 
Defendant’s ffu’p, contrary to 45 G.3. 
f.*72.; to tffeil which the Plaintiff 
lent money to the Defendant, who 
afterwards gave him a bill for the 
amount: held that the Plaintiff could 
not recover on the bill. IVehb v. 
Brooke. 6 

2. It is competent to arbitrators to in¬ 

quire whether a ranfum for which 
the Plaintiff fftks to be repaid, w^re 
juftified by an *cxtreme neceffity, 
within the ftatute 45 G, 3. r. 72. 
/. 16. Mdlsr V. Robe. * 401 

• RE- 
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RECEIVER — wtdtr the Court of 
Chancery^ 

See CoriuAvr, 2^-^ 

RECOVERY, 

SeeDztiiif i. 

I. A recov^ may be amended by 
flriking out the voucher of a vouchee, 
whofe acknowledgment was taken 
without a deJimus. Rawlingf, De¬ 
mandant Price, tenant / fobn 7 om 
and Mqry hit Wife, and William TTom 
and Mary bis Wife, JirJl Vouchees ,* 
John Tom, the Tounger, ft^ond 
Vouchee, Page 59 

i. Recovery amended by inferting a 
meffuage recently built upon part of 

the premifcs. - Dematudant} 

Shaw, Tenant; Hawkins, Vouchee. 

74 

3. If a warrant of attorney for fufFering 

a recovery be acknowledged in a 
part of the JEaJl Indies, far diflant 
frgm the relklcnce of any (notary 
public or Britifh magiftrate, aa affi¬ 
davit of the acknowledgment, made 
before a Britifh conful or agent 
there, will fuffice. Dommille, De¬ 
mandant ; Kinder ley, Tenant; Collier, 
Vouchee. 27*, 

4. The warrant of attorney to fuifer a 
recovery of lands in a county pala¬ 
tine, cannot be taken before an at. 
torney who is an attorney only of the 
court palatinate of great fefllons. JSla- 
grave. Demandant ; • Owen, Tenant; 
Blagrave^nd Others:, Vouchees. 302 

g, Reoove^ amended by fabflitit*mg 

. *a certain part of a^parffh which lay 
within a Hbertyv far the other part 
of the pariffi, which lay within a 
borougii. Payne, ^Demandant; Ka~ 


to 


ihatuel, Tetumi; dodges. Vouchee^ 

^ ”age 396 

6. A recovery 98 ycaTj!(«»t)ld, amended 
by inferting a aiianor and titles 
without affidavit of intention that 
they ffiould pals, the intention being 
manifeft from the deeds, and the 
poOeffion having gone accordingly. 
Tennyfon, Demandant; Coulton, Te¬ 
nant; Raifby, Vouchee. 408 

Though there waa no other evi¬ 
dence of the exigence of a manor, 
than the mentipn of it in an old 
deed, and the appointment of a 
gamekeeper. ib. 

7^, The Court refufed to amend a re¬ 
covery by changing the county, the 
premifes lying in a parifh which raa 
into two counties, and lying wholly 
in the C. nnty omitted, and no part 
in the couity mentioned, jimny- 
movs. 418 

And fee Gill, Plaintiff; Tates, De¬ 
forciant, MichrnTcxm 18 j 2. 

Contra, Refhleigh, Demandant; Lee, 
Tenant; Smith, Vouchee. £ajier 
Term 1813./W9/2. vol. 5. 

8. The Court permitted a recovery to 
be amended by inferting an advow- 
fon which had pafTed by the general 
word heredi aments, but refufed to 
infertit curacy, becaufe the right of 
nominating a perpetual curate was 
incident to, and parcel of the re£lory. 
Horne, Demandant ; Lodge, Tenant; 
Pr^an, VoucLe, 46^ 

i 

RE-ENTRY, 

S« PoRFEiTuae, 4.- 

REFERENCE, ORDER CP. 

I. If Upon a reference, tithcr party is 
precluded by the terras of the rule 
3 from 
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from going into evidence of that 
which hei^efirouB to tty, hia re> 
medy ia to mof^o fet afide the rule 
of reference ; but 1ft cannot impeach 
the award. Doe ex dm, LordjCar- 
lifky V. Bailiff and Burgejes of Mor¬ 
peth. Page 378 

2, After an order of reference has been 
made with the confent of coon* 
fel and attorney, the Court will not 
fet it afide on an affidavit by a party 
exprefsly denying his attorney's«u- 
thorlly to refer, though the applies* 
tiou be made befote any ftep taken 
by the atbitrator, excepting the ap¬ 
pointment -of a meeting. Filmer v. 
Delhetn * 486 

REGULA GENERALTS.*’ 
Bail in looo/. beyond the deb^worn 
to, is fufficient. Mich. 7 .5 341 

Ball to juilify only at the fitting of the 
Court. Ea/ter Term 51 G. 3. 569 

RENT, 

Disraasi. Moutgage, i. Ex¬ 
ecution, 2. * j 

RETAINER. 

A retainer in a caufe, without a bnef, 
does not authorize counfel to with¬ 
draw a record at ni/i prim. jShhhoI 
V. Benedetto. 225 

REVOCATION, 

.VffDEXO, 1- 


s 

SATISFACTION. 

If the FUuntiff in an a&ioa commeuced 
againft feverai tort-feafors, aeqept of 


199 

A fum of money from one of them 
and drop that a^ion, femhle that he 
cannot fue the others. Dnfrtfne v. 
Hutehinfon. 117 

SET-OFF, 

See Landlord and Tenanii^i. 

1. Although generally an underwriter, 
having fubferibed a policy, and 
thereby confeiTed the receipt of tho 
premium, is eftopped from after* 
wards claiming the premium againft 
<Jjc underwriter; yet, wrhere by the 
fraud of the afiured, the underwriter 
is induced to give credit for the 

* premiums to life broker, and the 
broker^to give credit to the aifured, 
the underwriter is entitled to receive 
the premium from the afiured. Fof 
V. Bell. 493 

2. Adlion for freight, and crofs adlion 

for unliquidated damages againR a 
foreign feaman. The Court refufed 
to permit the freight to be paid into 
court, as a fund liable to payment of 
the damages when afeertatned. Sher¬ 
borne V. Stff'lin. gip 

SHIP’S REGISTER. 

X. If a ihtp. regiftered at one port, f« 
transferred, while at fea, to a pur- 
chafer refiding at another port in 
this kingdom, the proper mo(k of 
perfecting the transfer within the 
quifitions of the ibip regifier a£b, is, 
by a regiftration de nam in her4iew 
port. Hubbard v. ^Hmffonet JJjignee 
ff Ward, d Bankrupt.^ 177 

a. And it is not necefltfy for a ihip to 
return to her fonaer port, in order 
to have a memorandum of the tranf- 

fer 
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fer indorfed on her certificate of fc- 
gidration. *77 

3. Nor is it necefiary for the purchafer 

to fend a copy of the bill of Tale to 
her former port. r 

4. Nor to indorfe a memoiandam of 
the transfer on her certificate of te- 

'U 

giftry within ten days after the ihip 
returns to England, By Jive Judges 
agtdnjijivio. ib. 

5. The property of a (hip veils in the 

purchafer inftantly upon the execu¬ 
tion of the bill of fale, not from the 
time of compliance with the iregiAltr 
a£ls, defeafible, neverthelefs, upon 
failure to comply with thefe a6ls. 
Per Woods. ib\ 

6 . The ftaiutc 34 G. 3. c. GB. /, 16. 
applies to the fale of the entirety of 
a (lup in the fame port, as well as to 
the fale of a (hare or (hares therein. 

c ib. 

7. The (hip*regifter a£ls, fo far as they 
apply to defeat titles, and create 
forfeitures,are to be conftrued ttriftly, 
as penal, not liberally, as renicdial 
laws. Per Wood B. aud Heath J. 220 

SLANDER OF TITLE. 

w 

I, In an adion for (lander of title, it 
is neceflary for the Plamtifl' to prove 
malice in the Defendant. Smith v. 
Spooner. 246 

a. A leafe, in which was a provifo for 
re-entry if the rent were in arrear 28 
days, being expofed to fale by the 
afiignee, and rent being then in ar- 
reai*, the announced at the (ale 
that the vta^on ; could not make a 
titles in coafeqaenee of which bid¬ 
ders who came to buy went away. 

. o|^ted icp/. for the 


leafe, but fubfequently recovered th( 
premlfes in tjedlment,^<»Held, that 
no adion for flandj^ of title lay againfi 
him. t Pag® 246 

3. If the leifee covenant that if jthv 

4 

rent be unpaid 28 days, the lelToi 
may re-enter, whether a demand o 
rent be firll neceffary, quart. ih 

4. In an a£lion for (lander of title, tlu 
Defendant may give evidence on tlx 
general ilTue, that he fpoke th) 
words claiming title in himfclf. ib 

SOUTH SEA COMPANY. 

The ilatute 42 G. 3. e, 77. has repealed 
the necclfiry of a licence from the 
South Sea Company or Ea/l Indh 
Cpmpany, for (hips pafling thror'^f 
, the Streigiits of Magellan^ or rounc 
Cape'i^orn, and trading in the Pa¬ 
cific Oce\fn from Cape Horn to l.8c 
degrees Wejl longitude from London. 
Jacob V. Janfen. 534] 

2. Whether they combine filhing with 
thtir trading or not. ib. 

f 

SPECIAL VERDICT. 

It is the province of a fpecial verdidl tc 
find fa£ls, not evidence. Hulhard v 
JobnJlonct jdjfig nee of Ward, a Bank- 
rupt. 205 

SPIRITUOUS LIQUORS, 

See Illegal CoNsmsaATioN, 2, 3. 

STATUTE OF FRAUDS, 

See Agreement, 6, 7. 

STATUTE OF LIMITATIONS. 

LiMitATioN or Actioss, i. 


STA- 
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STATUTES. 

^c. I. 

a. vulgo\, c, 15. y? 2. ( AA of bank* 

» ruptcy by deed.) Page 242 
3. e. 8. (Bail in error.) 383^ 

Wm. 3. 

4A5:. e. 18. (Outlawries.) 141 
7 & 8. e. 22. (Ship’s rcgiftcr.) i8i 
g8c\o.e.2S‘ (Stamps.) ,116 

Anne. * 

8. e. 14. (Rent under execution.) 

400 

9. r. 21. {Souti Sea Companj.) 53S 

Geo. 2.. < 

5. e 1 B./. 2 . (Attorney.) 167 
5. e. 30. (Bankrupt.) 4)k.*478 
9. e. 5. ftat. (Judgn^t.) 82 
11. e. 19./. 15.9 (Rent ilc to exe¬ 
cutors of tenant Fot life.) 331 
19. c. 37. (Policies of infurance.) 515 

24. c. 40. /. JZ. (Spirituous liquors.) 

226 

24. e. 44. /• I. (Borough magilhates.) 

{67 

25. c. 14. Iri/h Hat. (Judgment.) 83 

Geo. .5. 

17, tf. 26./y. (Annuity.) 541 

23. r. 70./. 30. (Notice of a^lioii.) 

24. 2. c. 47. (Notice of adlion.) 

tb. 

26. e. 60 /. 3. (Ship* reg'fter.) 183 

34. e.68./. 16. (Ship'sregfftcr.) 177 

35. r. 92. {Southern whale fi.^icry.) 

535 

38. c. 57. (5oK/^ern whale fifhery.) 

ib, 

42. c. 77. (Repeal of South mo¬ 
nopoly.) 534 


1.3. S'. 90 (foaf Am ■ whale fi^ry.) 

Page 538 

45. e. 72. f» 16. (Ranfom.) 461 
47- {South American do¬ 
minions.) 338 

47 - 57 * / 5 - (Convoy.) 132 

48. c. 149. /. 8. (Stamp^ 116 

49. e. 121. (Bankrupt. )r 47. 86 

/ JO. 526 

SUGGESTIONS 
i 5 «Warrant of Attornev, j. 


f ENANT FOR LIFE. ^ 

Whether the executors of a deccafed 
jointrrfs can recover a fradtional part 
of a rent charge charged on eilates 
conveyed to truflues and their heirs, 
pur outer vie, in truft to raife and 
jfey the jointure, quare. Wgkhatn 

V. IVyiham and Others* 316 

TENANT FROM YEAR TO 
YEAR, 

See Leai^e, 3. • 

TENDER. 

A tender admits the cootraft and 
fa£fs Hated in the declaration : there¬ 
fore, where a count averred, thAt in 
confideration that Plaintiff would 
let to the Defendant certain tithes, 
the Defendant agreed to pay 41/., 
and that the Plaintiff did let‘tli& 
faid tithes, and did^ permit the De¬ 
fendant to take thena, a tender on 
all the counts, genentUy, precluded 
R r • '« the 
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%he DdFendant from dewing a legal 
interruption to his taking them, if 
any fach interruption had filhfiftcd. 
Cox V. Srain. Page*95 

TILLAGE, 

See Coven 4, 5, 6. 

TRESPASS AND FALSE IM- 
PJJ.ISONMENT. 

See Bail, I. 

TROVER, 

5 /r Action on the Case, 2. 


V 

VARIANCE. 

. Tn a penal a^on, if a pariih is 
ftyled by its popular and well-known 
name, it is well enough, though that 
is not the name of confecration. 
Williams v, Burgefs. 127 

. In cafe, an averment that the Plain- 
tiflF's clofe at the time of the injury 
was,- and ftiH was, in the occupation 
of y. V. and H.V ., is fufficiently 
proved, if at the time of the injury 
it wafi^ in their occupation, though 
the tenant be fince changed before 
adiion brought. FewUs v. Miller. 

m 

VENUE. 

p. If the Plaini^ff •retains the venue 
upon the hfuaf undertaking to give 
inaterhd evidence within the county, 
yet ii the plea and iflae joined be 


Tueb as to render tUkt evidence irre¬ 
levant, the performance ^ ^]he un¬ 
dertaking is difpenfed^ifhT Souf/by, 
^Jftgnee of HalTt^y*a Bankrupt , v. 
L,ee» Page 86 

2. Thus, if the local evidence be the 

• trading of a bankrupt, or a petition¬ 
ing creditor’s debt within a county, 
yet if the Defendant do not givC 
notice of his intention to difpute the 
commiflion under 496.3. ^121. 
yi i4i, fo that the mere produdion of 
the cummiHlon and proceedings un- 

• der it proves the trading and peti¬ 
tioning creditor’s debt, femble that 
the undertaking needs not to be fur- 

• ther complied with ib. 

3. The Plaintiff falfifying the Defend- 

ant^^ affidavit to change the venue, 
the vemue was retained, though the 
Plaintif^^uld not undertake to give 
material evidence in London^ where 
he had laid it, either venue being 
inconvenient to one or other of the 
parties. Dick y. Nornjh. 4C4 


w 

WAGERS, 

See Illegal Consideration, 4. In¬ 
surance, I. 14. 

WARRANTY OF TITLE, 

See Agreement, 8. 

WARRANT OF ATTORNEY., 
And fee Recovery, 3. 4. 

1. No fuggeilion is neceflary under 
B 8 c g W.$. c.i I., . upon a. warrant 

of 
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of sttorney conditioned for pa3rtnent 
by inilalments. Cow v, Rodbard. 
V, Page 74 

2. It is not fufll|cient that the defeaz¬ 

ance of a warrafK of attorney (hews 
the amount of the fum fecured hy 
the judgment, it muft alfo notice all; 
collateral fecurities by which it is 
fecured. Mordl v. Dube/l and An* 
other. 23 J 

3. The rule of Court Mich. 42 G. 3. 

do%s not require the confideration of 
a judgment to be indorfed on the 
warrant of attorney. Barber v. 5 ar- 
ber and Another, 465' 

4. If a warrant of attorney h*e given 
to confefs judgment abfolutcly for a 
certain fum, althou^ it be under- 
llood between the parties that it is 
given only to indemnify the ij^laintiff 
againil his furetyihip fj^a fmaller 
fum, that is %ot fuch^ defeazance 
as needs to be indorfed on the war¬ 


rant of attorney, and Ui‘e Pldb^.'■ 
I needs not to defer execution tiUitfie 
contti^eocy happens. Page 465 

« 

WATCHMEN AND BEADLES, 

See OfI^iCer, i. 

WAVER,*^ 

See Forfeiture, i, 2, 3. 

e 

, WAY, es 

See Easement. 

► VTAY OF NECESSITY, 

See Easement, 4. 

wiTNESS. 

A wqncfs may objeA to anfwer a quef- 
tion which he thinks will tend to hts 
* crimination, though the anfwerwould 
not lead to an immediate conclufion 
of guilt. Cates v» Hardacre. 424 
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